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Before: GOODWIN, SNEED and TROTT, Circuit Judges.
TROTT, Circuit Judge.

Glencore Grain Rotterdam B.V. ("Glencore Grainlgdian application in the district court
under the Convention on the Recognition and Enfoese of Foreign Arbitral Awards
("Convention™) for an order confirming its arbiti@t award against Shivnath Rai Harnarain
Company ("Shivnath Rai"). On Shivnath Rai's motidw, district court dismissed Glencore
Grain's application for lack of personal jurisdacti

We have jurisdiction over Glencore Grain's appeaspant to 28 U.S.C. § 1291. We hold
that the Convention does not eliminate the duege®cequirement that a federal court have
jurisdiction over a defendant's person or properiy suit to confirm a previously issued
arbitration award. Because Glencore Grain failg@liglentify any property owned by
Shivnath Rai in the forum, or (2) to allege fattattsupport a finding of personal jurisdiction,
we affirm the district court's dismissal of the qaaint.

BACKGROUND

This case arises out of a series of eleven costraater which Glencore Grain, a Netherlands
corporation with its principal place of businessiotterdam, agreed to purchase
approximately 300,000 tons of rice from Shivnath, Rananufacturer and exporter of rice
incorporated in India with its principal place afdiness in New Delhi. The contracts called
for the delivery of rice at the Port of Kandla, immdAmong the rights and responsibilities set
forth in each contract were the following arbitoatiand choice of law clauses:



11. — Any dispute arising on this Contract shalrékerred for settlement to the Arbitration
by two Members of [the London Rice Brokers'] Asstioin's Panel of Arbitrators or their
Umpire, being also a member of this Panel. Eacty parappoint one Arbitrator and having
the right to reject one nominee.... The partiethéoarbitration shall have the right of
appealing against any Award (except on questioavgfwithin 30 days from the date of
Award to the London Rice Brokers' Association, wdscision shall be final. Any payments
arising out of the Award are due to be made wi8tirdays of the date thereof.

14. — Domicile. — The Contract shall be deemedaweehbeen made in England and ... shall
be governed in all respects by English Law. Anydis arising out of or in connection
therewith shall be submitted to arbitration in adamce with the Rules of the London Rice
Brokers' Association.

A dispute arose between the parties concernindeheery of rice and was submitted to
arbitration before the London Rice Brokers' Asstara("LRBA"). In its written decision

from July 1997, the LRBA ruled in favor of Glencdeeain, awarding it roughly $6.5

million; including interest, the award exceededilion. Shivnath Rai did not challenge the
decision in England, where the award became findlramains enforceable, nor did
Shivnath Rai pay up.

In March 1998, Glencore Grain filed suit in the Higourt of Delhi at New Delhi, 1119

India to enforce the unpaid arbitration award. 8hthh Rai objected to the enforcement of the
award on several grounds, including its failuredosent to the arbitration provisions in the
underlying contracts and the arbitrators' allotnmenhsufficient time to defend its case on
the merits. Glencore Grain's enforcement actioraresnpending in the High Court of Delhi.

In July 2000, Glencore Grain filed an applicatiarthe federal district court for the Northern
District of California, seeking confirmation of tlabitral award under the Convention, June
10, 1958, 21 U.S.T. 2517, T.L.LA.S. 6997, 330 U.S.138, reprinted following 9 U.S.C.A. 8§
201 (West 1999). Shivnath Rai filed a motion tamss on six different grounds, including
the absence of personal jurisdiction.[1]

In its motion opposing dismissal, Glencore Graibmsiited evidence of Shivnath Rai's
minimum-contacts with California and with the Unit8tates as a whole to justify the
exercise of personal jurisdiction. Glencore Grawvpded evidence of the following
shipments of rice by Shivnath Rai: a 1987 shipniraotthe Port of Los Angeles; seven
shipments through East Coast ports from 1993 t&;188d fifteen shipments into the Port of
San Francisco from March 1999 to March 2000. Intamd Glencore Grain submitted
documents indicating that Alok Mohan, PresidenAsian Brands, Inc., located in Union
City, California, served as Shivnath Rai's salenaépr its rice sales throughout the United
States. Glencore Grain contended that these cergapported the exercise of either specific
or general jurisdiction over Shivnath Rai.

Unswayed, the district court dismissed the actaridck of personal jurisdiction. In rejecting
the general jurisdiction argument, the districtrt@aasoned: "[p]etitioner has not asserted
that Respondent conducts any business in the [Ex8dpt through this sales agent [i.e.,
Asian Brands, Inc.]." Accordingly, the district abéound insufficient contacts to exercise
general jurisdiction. In addition, the district ebrefused to exercise specific jurisdiction
because "[Glencore Grain] nowhere asserts thatahge of action arises out of or relates to



[Shivnath Rai's] activities within the forum." Laoly personal jurisdiction over Shivnath
Rai, the district court dismissed Glencore Graapplication to confirm its arbitral award.

This timely appeal followed.
DISCUSSION
| Standard of Review

We review a dismissal for lack of jurisdiction devo. Myers v. Bennett Law Offices, 238
F.3d 1068, 1071 (9th Cir.2001). Because the distoart dismissed the case without holding
an evidentiary hearing, Glencore Grain need onlgevaaprima facie showing of facts
supporting jurisdiction through its pleadings affftdavits to avoid dismissal. See id. We
accept as true Glencore Grain's uncontrovertedatiens, and resolve in its favor factual
conflicts contained in the parties' filings. See &T Co. v. Compagnie Bruxelles Lambert,
94 F.3d 586, 588 (9th Cir.1996).

Il The Convention Provides Subject Matter JurisdiciOver Glencore Grain's Action To
Enforce Its Arbitration Award

In 1970 Congress ratified the Convention, a mudia treaty providing for "the recognition
and enforcement of arbitral awards made in thédeyrof a State other than the State where
the recognition 1120 and enforcement of such awarelsought.” Convention, art. 1(1), 21
U.S.T. 2517. Congress implemented the Conventiopasging Chapter Il of the Federal
Arbitration Act ("FAA"), 9 U.S.C. 88 201-208,[2] wth provides that

[a]n action or proceeding falling under the Coniamshall be deemed to arise under the
laws and treaties of the United States. The distoarts of the United States ... shall have
original jurisdiction over such an action or prodieg, regardless of the amount in
controversy.

9 U.S.C. § 203.

The FAA further provides:

Within three years after an arbitral award fallimgder the Convention is made, any party to
the arbitration may apply to any court having jdicsion under this chapter for an order
confirming the award as against any other parti¢oarbitration. The court shall confirm the
award unless it finds one of the grounds for rdfosaeferral of recognition or enforcement
of the award specified in the said Convention.

9 U.S.C. § 207.

The Convention governs this action to confirm GedGrain's arbitration award because
the award was obtained in the United Kingdom (Larm)deithin three years of Glencore
Grain's suit in district court. See Restatementr(lof Foreign Relations Law § 487 cmt. b
(1987) ("[T]he critical element is the place of #asard: if that place is in the territory of a
party to the Convention, all other Convention statee required to recognize and enforce the
award, regardless of the citizenship or domiciléhefparties to the arbitration.").[3] Thus the
district court had subject matter jurisdiction o@encore Grain's application.



lll The Convention Does Not Abrogate the Due Predeequirement That Jurisdiction Exist
Over the Defendant's Person or Property

Before considering Glencore Grain's argumentshereixistence of jurisdiction over
Shivnath Rai, we feel it necessary to addresslprigencore Grain's intimation that the FAA
contemplates reduced jurisdictional requirements avdefendant in suits to confirm arbitral
awards. For the reasons stated below, we findothsgion without merit.

The Convention and its implementing legislationdavpro-enforcement bias, a policy long-
recognized by the Supreme Court:

The goal of the Convention, and the principal psgonderlying American adoption and
implementation of it, was to encourage the recagmiand enforcement of commercial
arbitration agreements in international contraots @ unify the standards by which
agreements to arbitrate are observed and arbitiaids are enforced in the signatory
countries.

Scherk v. Alberto-Culver Co., 417 U.S. 506, 520%.94 S.Ct. 2449, 41 L.Ed.2d 270
(1974). The mandatory language of the Conventeeifiand of the FAA reflects this
partiality and leaves the district courts withtlétdiscretion." Ministry of Def. of the Islamic
Republic of Iran v. Gould, Inc., 969 F.2d 764, {9t Cir.1992). Article Il of the
Convention is illustrative: "Each Contracting Stakell recognize 1121 arbitral awards as
binding" without creating conditions or procedunesre onerous than those applied to
domestic arbitration awards. 21 U.S.T. 2517 (emighadded). Similarly, the FAA instructs
that a federal court "shall confirm the award usliédinds one of the grounds for refusal ...
of recognition or enforcement of the award spedifrethe ... Convention.”" 9 U.S.C. § 207
(emphasis added).

In light of this mandate to confirm awards, Glerec@rain seems to find significance in what
the Convention and the FAA do not say: (1) neitherConvention nor its implementing
legislation expressly requires personal jurisdictiver the party against whom confirmation
is sought; and (2) lack of personal jurisdictiorenthe defendant in the state where
enforcement is sought is not among the Conventgaven defenses to recognition and
enforcement of a foreign arbitration award. Seeweation, art. V, 21 U.S.T. 2517. We do
not.

It is a bedrock principle of civil procedure anchsttutional law that a "statute cannot grant
personal jurisdiction where the Constitution fosbitd" Gilson v. Republic of Ir., 682 F.2d
1022, 1028 (D.C.Cir.1982). This precept reflectsittea that a district court must possess
authority over the subject matter and over theiggrtlistinct powers that flow from distinct
areas of the Constitution. Though Atrticle I, Sent2, Clause 1 of the Constitution
delineates the "character of the controversies wech federal judicial authority may
extend," the lower federal courts rely on Congtessonfer this authority through statutory
grants of jurisdiction. Ins. Corp. of Ir. v. Compeg des Bauxites de Guinee, 456 U.S. 694,
701, 102 S.Ct. 2099, 72 L.Ed.2d 492 (1982). "Subjeatter jurisdiction, then, is an Art. llI
as well as a statutory requirement.” Id. at 702, $CCt. 2099.

The personal jurisdiction requirement, by contr&kiws ... from the Due Process Clause ....
[and] represents a restriction on judicial powerama matter of sovereignty, but as a matter
of individual liberty." Id. District courts determe the existence vel non of personal
jurisdiction not by reference to statutory imprinmatout by inquiring whether maintenance



of a suit against the defendant comports with thresttutional notions of due process as
outlined in International Shoe Co. v. Washingtaz6 8.S. 310, 66 S.Ct. 154, 90 L.Ed. 95
(1945), and its progeny. Thus, it is not significemthe least that the legislation
implementing the Convention lacks language reqgipersonal jurisdiction over the
litigants. We hold that neither the Convention n®implementing legislation removed the
district courts' obligation to find jurisdiction exvthe defendant in suits to confirm arbitration
awards.

Perhaps because our holding is so unexceptionaiawe uncovered relatively little authority
squarely addressing the issue. The little authdnigy exists unequivocally endorses our
position. First, we note the following languagenfrthe Restatement: "An arbitral award is
ordinarily enforced by confirmation in a judgmentAs in respect to judgments ... an action
to enforce a foreign arbitral award requires juasdn over the award debtor or his
property.” Restatement (Third) of Foreign Relatibasy § 487 cmt. ¢ (1987) (emphasis
added).

Second, we find uniform support from the few cotintst have expressly considered the
jurisdictional requirements under the ConventionT fansatlantic Bulk Shipping Ltd. v.
Saudi Chartering S.A., 622 F.Supp. 25 (S.D.N.Y.}984 iberian plaintiff brought suit
under the Convention to confirm its London arbitnataward against a Saudi defendant.
Addressing 1122 the issue of personal jurisdictiba,court concluded:

[A]s to the [FAA] ..., it authorizes the court tedr a new category of action not previously
within its subject matter jurisdiction. It does nbbwever, give the court power over all
persons throughout the world who have enteredantarbitration agreement covered by the
Convention. Some basis must be shown, whethengrisom the respondent's residence, his
conduct, his consent, the location of his propertgtherwise, to justify his being subject to
the court's power.

Id. at 27.

Two recent decisions expressly adopted Bulk Shgpireasoning. See Italtrade Int'l USA,
L.L.C. v. Sri Lanka Cement Corp., No. CIV. A. 0088} 2002 WL 59399, at *2, 2002 U.S.
Dist. LEXIS 1322, at *5 (E.D.La. Jan. 15, 2002);r@&na Ltd. v. Yuganskneftegaz, No. 00
Civ. 4633, 2001 WL 1131987, at *1, 2001 U.S. DigEXIS 16078, at *4 (S.D.N.Y. Sept. 24,
2001).[4] A third, CME Media Enters. B.V. v. ZelgzmNo. 01 Civ. 1733, 2001 WL
1035138, 2001 U.S. Dist. LEXIS 13888 (S.D.N.Y. Sé, 2001), followed Bulk Shipping
in spirit, if not in letter. In Zelezny, CME petithed the court to confirm a $23 million
arbitration award obtained in Amsterdam againszecd citizen, Zelezny. CME argued that
the court had jurisdiction to confirm its award dese Zelezny had assets — bank account
funds — in the forum. Zelezny countered that thertoould not hear the case because the
court lacked personal jurisdiction; the bank act¢pralezny argued, could not suffice.
Zelezny, 2001 WL 1035138, at *3, 2001 U.S. DistXl& 13888, at *7-8. The court
disagreed. Noting that "[a] court has authoritatijudicate a case based on its power over
either the defendant's person or the defendamsepty,” the court held it could exercise
qguasi in rem jurisdiction over the property andisthhad jurisdiction to confirm the award.
Id. at *3, 2001 U.S. Dist. LEXIS 13888,at *8.[5]

A final consideration counsels our position. Intetpg the FAA to dispense with the
jurisdictional requirements of Due Process in axgito confirm arbitral awards would raise
clear questions concerning the constitutionalityhef statutes. We avoid such constitutionally



guestionable constructions whenever fairly possibleted States v. Buckland, 277 F.3d
1173, 1179 (9th Cir.2002) (en banc).

Of course, the positions espoused in the preceatisigct court opinions and Restatement
(Third) do not bind this court. Nevertheless, welfthem well-reasoned and persuasive.
Thus, we hold that in suits to confirm a foreighitxal award under the Convention, due
process requires that the district court have glict®on over the defendant against whom
enforcement is sought or his property.

1123 IV The District Court Lacked Jurisdiction O\&nivnath Rai

A. Jurisdiction Under Rule 4(k)(1)(A) and the Catifiia Long-Arm: Shivnath Rai Lacks
Minimum Contacts With California

When, as here, subject matter jurisdiction is psechion a federal question, the exercise of
personal jurisdiction over a non-resident defendamnst be authorized by a rule or statute and
consonant with the constitutional principles of guecess. Myers, 238 F.3d at 1072.
Because there is no applicable federal statutergmgepersonal jurisdiction, our starting
point is California's long-arm statute. See FediRFC 4(k)(1)(A); Doe v. Unocal Corp., 248
F.3d 915, 923 (9th Cir.2001) (per curiam). Califarmlong-arm permits the exercise of
jurisdiction to the limits of due process. See Cal.Proc.Code 8§ 410.10; Peterson v.
Highland Music, Inc., 140 F.3d 1313, 1317 n. 2 (©8th1998). Thus, our analysis of personal
jurisdiction under California's long-arm and thenSutution collapse into one, and we
consider only whether the exercise of jurisdictomer Shivnath Rai comports with due
process.

Constitutional due process is satisfied when amesident defendant has "certain minimum
contacts with [the forum] such that the maintenasfdie suit does not offend “traditional
notions of fair play and substantial justice.™lIBhoe, 326 U.S. at 316, 66 S.Ct. 154 (quoting
Milliken v. Meyer, 311 U.S. 457, 463, 61 S.Ct. 389,L.Ed. 278 (1940)). Depending on the
nature of a foreign defendant's contacts with tinarh, a federal court may obtain either
specific or general jurisdiction over him. A coarercises specific jurisdiction where the
cause of action arises out of or has a substamtralection to the defendant's contacts with
the forum. Hanson v. Denckla, 357 U.S. 235, 251$&. 1228, 2 L.Ed.2d 1283 (1958).
Alternatively, a defendant whose contacts are sulisd, continuous, and systematic is
subject to a court's general jurisdiction evemé suit concerns matters not arising out of his
contacts with the forum. Helicopteros Nacionale€démbia, S.A. v. Hall, 466 U.S. 408,
415n. 9, 104 S.Ct. 1868, 80 L.Ed.2d 404 (1984)eiNér dealing with specific or general
jurisdiction, the touchstone remains "purposefdibwent.” By requiring that "contacts
proximately result from actions by the defendamsdelf that create a "substantial connection'
with the forum State," the Constitution ensures thalefendant will not be haled into a
jurisdiction solely as a result of ‘random,’ “faidus,' or "attenuated' contacts.” Burger King
Corp. v. Rudzewicz, 471 U.S. 462, 475, 105 S.CT4285 L.Ed.2d 528 (1985) (quoting
McGee v. Int'l Life Ins. Co., 355 U.S. 220, 223,F&t. 199, 2 L.Ed.2d 223 (1957) and
Keeton v. Hustler Magazine, Inc., 465 U.S. 770,, 7773, 104 S.Ct. 1473, 79 L.Ed.2d 790
(1984)).

i Specific Jurisdiction Is Not Proper Over Shivn&ai



Our Circuit applies a three-part test to evaluagegropriety of exercising specific
jurisdiction: (1) whether the defendant purposefalailed himself of the privileges of
conducting activities in the forum, (2) whether th@m arises out of or results from the
defendant's forum-related activities, and (3) whethe exercise of jurisdiction is reasonable.
Myers, 238 F.3d at 1072. Glencore Grain's suisfalclear the second hurdle.

We apply a "but for" test to assess whether Glem@Grain's claims "arise out of" Shivnath
Rai's forum conduct: Glencore Grain must show ithabuld not have been injured "but for"
Shivnath Rai's contacts with California. See Uno248 F.3d at 924. The contracts giving
rise to 1124 this dispute were negotiated abroaalved foreign companies, and required
performance (i.e., delivery of rice) in India. Imost, Glencore Grain's claim does not arise
out of conduct directed at or related to Califorfihus, due process forbids the exercise of
specific jurisdiction.

it General Jurisdiction Is Not Proper Over ShivnRéi

We consider, next, the nature of Shivnath Rai'samia to see whether they constitute the
kind of continuous and systematic general businestacts that "approximate physical
presence." Bancroft & Masters, Inc. v. AugustaiNa¢., 223 F.3d 1082, 1086 (9th
Cir.2000). Such contacts were found to exist irkirerv. Benguet Consol. Mining Co., 342
U.S. 437, 448, 72 S.Ct. 413, 96 L.Ed. 485 (1938);3upreme Court has summarized the
circumstances that permitted the exercise of gépersdiction over the defendant foreign
corporation in that case:

During the Japanese occupation of the Philippilands, the president and general manager
of a Philippine mining corporation maintained afiaef in Ohio from which he conducted
activities on behalf of the company. He kept conypfdas and held directors' meetings in the
office, carried on correspondence relating to th&ifess, distributed salary checks drawn on
two active Ohio bank accounts, engaged an Ohio tiaakt as transfer agent, and supervised
policies dealing with the rehabilitation of the goration's properties in the Philippines. In
short, the foreign corporation, through its prestdghad] been carrying on in Ohio a
continuous and systematic, but limited, part ofjgseral business,"....

Helicopteros, 466 U.S. at 414-15, 104 S.Ct. 186@®tjqg Perkins, 342 U.S. at 438, 72 S.Ct.
413).

By contrast, the Court did not find general jurcdiin over the foreign defendant in
Helicopteros. At issue there was whether Helic&odombian corporation based in Bogota,
was subject to suit in Texas for deaths causetidygrash of its helicopter in Peru. The most
significant contacts accrued over a seven yeao@etjHelicol] purchased helicopters
(approximately 80% of its fleet), spare parts, andessories for more than $4 million from
Bell Helicopter Company in [Texas]." Id. at 411 418.Ct. 1868. In addition, Helicol sent its
pilots and maintenance personnel to Texas foritrgiand technical consultation. Id. The
Court found these contacts insufficient to suppgerteral jurisdiction: "mere purchases, even
if occurring at regular intervals, are not enoughvarrant a State's assertion of in personam
jurisdiction over a nonresident corporation in asgof action not related to those purchase
transactions.” Id. at 418, 104 S.Ct. 1868.

Here, Shivnath Rai's contacts with California antdarthe presence of an independently
employed sales agent who imports and distributeés&th Rai's rice, a 1987 rice shipment
into Los Angeles, and the fifteen San Franciscpraknts from March 1999 to March



2000.[6] There is no evidence that Shivnhath Rai®oproperty, keeps bank accounts, has
employees, solicits business, or has designatadiemt for service of process in California.
Though Shivnath Rai has exported considerabletmi@aigh the Port 1125 of San Francisco,
these contacts seem to "constitute doing businglGalifornia, but do not constitute doing
business in California. This is because engagirgpmmerce with residents of the forum
state is not in and of itself the kind of activibat approximates physical presence within the
state's borders." Bancroft & Masters, 223 F.3d0&861(citation omitted). Put another way,
while it is clear that Shivnath Rai has steppedulgh the door, there is no indication that it
has sat down and made itself at home.

The idea of the foreign defendant making himseHlahe in the forum was critical in

Perkins, where the foreign defendant had set up aspects of its operations in the forum
state. Shivnath Rai's San Francisco shipmentsipalemparison to the transplanted business
operations in Perkins. Further, Shivnath Rai'sactstdo not even measure up to those
deemed inadequate in Helicopteros: not only dor&tivRai's contacts lack the duration of
Helicol's (one year vs. seven years), but no engg@f Shivnath Rai was alleged to have
ever stepped foot in California. Cf. Helicopter466 U.S. at 411, 104 S.Ct. 1868 (discussing
the training of defendant's pilots, managementraathtenance personnel in the forum).
Granted, Shivnath Rai's sales agent is locatdaeiidrum, but it is uncontested that this sales
agent, Alok Mohan of Asian Brands, is neither engptbby Shivnath Rai nor at liberty to
contract on its behalf. Asian Brands's presen@s,tdoes not appreciably magnify Shivnath
Rai's California presence under our general juctgsh analysis. In sum, Shivnath Rai's
contacts with California make it, at most, a vistio the forum; the "physical presence"
necessary for an assertion of general jurisdigguires more. Accordingly, the district

court properly refused to exercise general jurisaic

iil The Exercise of Personal Jurisdiction Over Slith Rai Would Be Unreasonable

Even assuming that Shivnath Rai had the requisiémm contacts to support the exercise
of general jurisdiction, this Court must analyzeettter the assertion of jurisdiction is
reasonable. Asahi Metal Indus. Co. v. Superior €a&0 U.S. 102, 113, 107 S.Ct. 1026, 94
L.Ed.2d 92 (1987); Unocal, 248 F.3d at 925 (cihrgoco Egypt Oil Co. v. Leonis
Navigation Co., 1 F.3d 848, 851 (9th Cir.1993)).

To assess the reasonableness of exercising jurisgieve consider seven factors identified
by the Supreme Court in Burger King:

(1) the extent of a defendant's purposeful intéigeanto the forum state's affairs; (2) the
burden on the defendant of defending in the for{8nthe extent of conflict with the
sovereignty of the defendant's home state; (4jahen state's interest in adjudicating the
dispute; (5) the most efficient judicial resolutiohthe controversy; (6) the importance of the
forum to the plaintiff's interests in convenientagffective relief; and (7) the existence of an
alternative forum.

See Myers, 238 F.3d at 1075.

Even a cursory glance at the factors reveals theasonableness of exercising jurisdiction in
this case.



(1) Assuming that Shivnath Rai's regular shipmerits San Francisco constituted
"systematic and continuous"” contacts, the extertsgfurposeful interjection is slight for the
reasons given in the previous section.

(2) The burden on Shivnath Rai to defend suit ihf@aia appears great, given that it is
incorporated in India, owns no 1126 property inftv@m, and has no employees or persons
authorized to act on its behalf there. Moreoverpitential withesses and evidence are likely
half a world away.

(3) As for the potential conflict with India’'s saegnty, this Court has noted: "Where, as
here, the defendant is from a foreign nation rathan another state, the sovereignty barrier
is high and undermines the reasonableness of @rgwmisdiction.” Leonis, 1 F.3d at 852.

(4) The underlying dispute involves foreign partiescerning a contract that was executed
in England, that called for rice to be deliveredndia, and which provided for English
arbitration in the event of a dispute. California®rest in adjudicating this suit appears
slight.

(5) The "most efficient resolution” factor "involy@ comparison of alternative forums." Id.
Two alternative forums are readily apparent: (tidnwhere a parallel lawsuit is currently
pending, and (2) England, where the arbitrationrdwaas rendered, is final, and may be
sued upon.

(6) Given the foregoing analysis, it is unsurpmgsthat Glencore Grain's interests would seem
better served by bringing the action in a diffedemtm. Glencore Grain has provided no
evidence that California is particularly conveniéottit, a Dutch company. Absent any
evidence of assets in the California forum agawnsth Glencore Grain could enforce its
award, we find Glencore Grain's interest in "congahand effective" relief is frustrated, not
promoted, by bringing suit there.

(7) As noted above, an alternative forum existsictha where proceedings concerning this
same arbitration award are currently pending. MeeecEnglish courts are also available.

The reasonableness calculus clearly compels thduion that the exercise of personal
jurisdiction over Shivnath Rai would be unreasogabl

B. Jurisdiction Under Rule 4(k)(2) and the Fedérlg Arm: Shivnath Rai Lacks Minimum
Contacts With the United States

Glencore Grain argues on appeal that Federal R@é&vd Procedure 4(k)(2), which under
certain circumstances authorizes jurisdiction based defendant's national contacts,
provides for personal jurisdiction over Shivnath.R¥e disagree.

Rule 4(k)(2) provides:

If the exercise of jurisdiction is consistent witie Constitution and laws of the United States,
serving a summons or filing a waiver of servicalso effective, with respect to claims

arising under federal law, to establish persona@gliction over the person of any defendant
who is not subject to the jurisdiction of the cewt general jurisdiction of any state.



The rule operates when three conditions are meth€lcause of action must arise under
federal law; (2) the defendant must not be sultetiie personal jurisdiction of any state
court of general jurisdiction; and (3) the fedaralirt's exercise of personal jurisdiction must
comport with due process. Thus, the rule providesvhat amounts to a federal long-arm
statute in a narrow band of cases in which theddnBtates serves as the relevant forum for a
minimum contacts analysis. See Fed.R.Civ.P. 4 advisommittee's note 1993

Amendments; United States v. Swiss Am. Bank, L1#l1, F.3d 30, 36 (1st Cir.1999); cf. Go-
Video, Inc. v. Akai Elec. Co., 885 F.2d 1406, 1426 Cir.1989).

Glencore Grain satisfies the first condition byngrng its enforcement action 1127 under 9
U.S.C. 88 201-208. On this undeveloped record,amnct assess the second condition —
whether Shivnath Rai is subject to personal jucisoin in any state court. Even assuming that
it is not, Shivnath Rai's national contacts doswgiport the exercise of jurisdiction. Apart
from the California contacts discussed above, GlenGrain identifies Shivnath Rai's seven
East Coast shipments from 1993-1995. Yet, these@ st shipments are few in number
and old in vintage, and add little, if anything tihe jurisdictional analysis. Essentially we are
left to consider whether Shivnath Rai's Califoromatacts can support the exercise of general
jurisdiction, this time on a national scale. Thewear remains no.[7]

In the absence of personal jurisdiction, Glencora&scan avoid dismissal of its suit only by
showing that the court could base its jurisdictimnproperty owned by Shivnath Rai and
located in the forum. It is to this last issue vesvrturn.

C. Glencore Grain Fails to Identify Property Thai Serve As the Basis for Jurisdiction
Over Shivnath Rai

Glencore Grain asserts: "Proceedings to enforoeegg arbitration award against assets
located in this jurisdiction should not require #@ne showing of personal jurisdiction to
satisfy due process as would a complaint seekiteyméation of the merits of the
controversy, because the merits have already betenntined.” (emphasis added). While we
do not disagree with this general contention, westjan its applicability to this case.

Considerable authority supports Glencore Grainstjon that it can enforce the award
against Shivnath Rai's property in the forum evehat property has no relationship to the
underlying controversy between the parties.[8] affr v. Heitner, 433 U.S. 186, 97 S.Ct.
2569, 53 L.Ed.2d 683 (1977), the Supreme Court esediothe position urged by Glencore
Grain:

Once it has been determined by a court of compgidatliction that the defendant is a
debtor of the plaintiff, there would seem to beumfairness in allowing an action to realize
on that debt in a State where the defendant haeepsg whether or not that State would have
jurisdiction to determine the existence of the deain original matter.

Shaffer, 433 U.S. at 210 n. 36, 97 S.Ct. 2569 at®® Restatement (Third) of Foreign
Relations Law § 487 reporter's note 7 (1987) ("Th€onvention does not refer to the
subject, but it is clear that attachment and coadgarprovisional remedies for enforcement
of a foreign arbitral award, if available in thef@ting state, are compatible with the
Convention."); cf. Carolina Power & Light Co. v.d&ex, 451 F.Supp. 1044, 1049
(N.D.Cal.1977) (holding plaintiff may attach defemd's California property as security
pending arbitration between the parties in New Y.ork



Nevertheless, as even Shivnath Rai seems to cobgetie very terms of its argument, the
sine qua non of basing jurisdiction on a defenda#sets in the forum is the identification of
some asset. 1128 Glencore Grain fails to identify@operty owned by Shivnath Rai in the
forum against which Glencore Grain could attemrtorce its award. Indeed, the best
Glencore Grain can say is that it believes in giaatth that Shivnath Rai has or will have
assets located in the forum. This is simply notugio Given the record before us, we must
reject Glencore Grain's argument for jurisdicti@séd on property in the forum.[9]

CONCLUSION

We arrive at what we deem an unremarkable holdiregConvention and the FAA authorize
the exercise of subject matter jurisdiction but petsonal jurisdiction. Personal jurisdiction
must be based on a defendant's person or progdeancore Grain failed to identify any
property of or conduct by Shivnath Rai that migive as the basis for the court's
jurisdiction over it; even if Shivnath Rai's contlsapported the exercise of jurisdiction, that
exercise would be unreasonable given the circurostaof this case. Accordingly, the district
court properly dismissed this action.

AFFIRMED.
[1] The other bases for dismissal are not at issuappeal.

[2] References in this opinion to the FAA refersextions 201-208, unless otherwise noted.
We use "FAA" and "implementing legislation” inteestgeably.

[3] The United Kingdom is a signatory to the Conem. See 9 U.S.C.A. 8§ 201 note (West
1999).

[4] Though the Second Circuit has not expresslypsstbthe Bulk Shipping position, we read
at least one of its decisions to endorse todaytingp See Seetransport Wiking Trader v.
Navimpex Centrala Navala, 989 F.2d 572, 580 (2d1893) (requiring personal jurisdiction
in suit under the Convention to confirm arbitralead against foreign sovereign).

[5] We cite Zelezny for the proposition that inwatsuinder the Convention to confirm an
arbitration award, a court may base its jurisdittiwer the defendant's person or, where
appropriate, his property. The Zelezny court wentwmhold that it could only confirm
CME's award up to the value of Zelezny's bank acted the basis of the court's
jurisdiction. This part of the court's holding hasbearing on the case before us, and we
offer no opinion as to the correctness of this mheteation.

[6] The record indicates that the Food and Drug Aufstration ("FDA") determined that six
of the fifteen rice shipments, though claimed byw8ath Rai as its own, were packaged by a
different company. Whether the number of shipméentsne or fifteen does not affect the
outcome of our jurisdiction analysis.

[7] Even if this Court found sufficient nationalracts to support the assertion of personal
jurisdiction, a reasonableness analysis wouldtiferreasons stated in Section IV(A)(iii),
compel a contrary result.



[8] Tormented souls of first-year civil procedurdlwecognize this strain of jurisdiction as
guasi in rem type Il, where "the plaintiff seeksafgply what he concedes to be the property
of the defendant to the satisfaction of a claimrgjehim.”" Hanson, 357 U.S. at 246 n. 12, 78
S.Ct. 1228.

[9] Of course, Glencore Grain might press this pasiin the future if it discovers property in
the forum owned by Shivnath Rai.
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