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OPINION

KEVIN J. CAREY, Bankruptcy Judge.
|. BACKGROUNDI[1]

A. The Parties.

Reliance Group Holdings, Inc. ("RGH" or the "Deljjas a Delaware corporation that owns
all the stock of Reliance Financial Services Coagion ("Reliance Financial™), which, in
turn, owns all the stock of Reliance Insurance Camyg"RIC"). RIC is a property and
casualty insurer organized under the laws of the@onwealth of Pennsylvania.[2] RIC is
domiciled in Pennsylvania and has its principatelaf business in New York.[3]

In past years, RGH's largest source of operatiogme came from RIC, through Reliance
Financial.[4] RGH also owns all the stock of RetiarDevelopment Group, Inc., a real estate
development company. As the owner of RIC, RGH iSiasurance holding company,”
subject to the regulatory authority of Pennsylvgniesuant to the Pennsylvania Insurance
Holding Company Act, 40 P.S. § 991.1401 et seq.

M. Diane Koken is the Insurance Commissioner ofGbenmonwealth of Pennsylvania (the
"Commissioner"). Pennsylvania law grants to the @mmwealth Court of Pennsylvania (the
"Commonwealth Court") original jurisdiction oversurance company insolvencies. 40 P.S. §
221.4(d).[5] By Order of the Commonwealth CourtedgblMay 29, 2001, the Commissioner



was appointed Rehabilitator of RIC pursuant todetl of the Pennsylvania Insurance
Department Act, 40 P.S. 88 221.1-231 ("Article Vlhe May 29, 2001 Rehabilitation Order
also placed, by its terms, all assets of RIC utiiecontrol of the Commissioner and the
Commonwealth Court. On October 3, 2001, upon funplegition of the Commissioner, the
Commonwealth Court entered an order terminatingehabilitation of RIC, placing RIC
into liquidation and appointing the Commissionetmglidator, pursuant to Article V.[6]

380 B. The State Court Actions.
1. The Emergency Petition.

On June 4, 2001, the Commissioner filed an actiditied "Emergency Petition for
Preservation of Insurance Policy Assets" in the @omwealth Court (the "Emergency
Petition"). In the Emergency Petition, the Comnuasr seeks (among other things) a
declaration that RIC's assets include certain arsee policies which provide comprehensive
coverage up to an aggregate amount of $125 miidRGH, its subsidiaries and controlled
entities, and their respective directors and offidéhe "Lloyds Policies"), and the proceeds
of those policies.[7] If determined to be assetRI, the Lloyds Policies would be subject
to the RIC Orders. In the Emergency Petition, tben@issioner alleges that RGH and its
officers and directors were planning to use prosdeain the Lloyds Policies, in the
approximate amount of $17 million, to settle certelass action litigation.[8] The
Commissioner also alleges that the use of the Id®alicies’ proceeds for the proposed
settlement violates the terms of the RIC Orders.

2. The Trust Action.

On June 11, 2001, the Commissioner filed a Compiaikquity in the Commonwealth

Court (the "Trust Action") asking the court to inggoa constructive trust or resulting trust
upon $95,651,000 in cash held by the Debtor.[9] Thenmissioner argues that the cash is an
asset of RIC that was transferred improperly toRbebtor under the "pretext” of payments
381 due pursuant to the terms of a Tax Allocatigmegment between the Debtor (then
known as "Leasco Data Processing Equipment”) afddated October 1, 1968 (the "Tax
Allocation Agreement").[10] The Debtor, on the athand, argues that it properly possesses
the cash under the Tax Allocation Agreement andciaiyns RIC has against the Debtor
under that same agreement must be treated in asw®@dvith the priorities established by

the federal Bankruptcy Code.

C. The Bankruptcy Filings.

On June 12, 2001, RGH and Reliance Financial filddntary chapter 11 bankruptcy
petitions in the United States Bankruptcy Courtthar Southern District of New York (the
"New York Bankruptcy Court”). The cases are bewmigt]y administered by that court.

D. Removal of the State Court Actions and Pendiragids.

On June 29, 2001, the Debtor removed the Emergeetiffon and Trust Action (the "State
Court Actions") to this court. The Emergency Petitivas removed pursuant to 28 U.S.C. §
1452 and was docketed as adversary number 01-5B89TList Action was removed pursuant
to 28 U.S.C. 88 1441 and 1452 and was docketedwessary number 01-558.[11]



On July 2, 2001, the Debtor filed motions for chad venue in both adversary proceedings,
seeking to transfer the removed State Court Actiortie New York Bankruptcy Court
pursuant to 11 U.S.C. § 1412 (the "Venue Motions").

On July 12, 2001, the Commissioner filed motionsrémand and abstention in both
adversary proceedings (the "Remand Motions"). earon the Venue Motions and
Remand Motions were postponed, pending resolutitheoCommissioner's motion to
dismiss the Debtor's and Reliance Financial's hatky cases in the New York Bankruptcy
Court. On or about September 26, 2001, the Comamissiwithdrew her motion to dismiss
the chapter 11 cases and other motions pendingebfe New York Bankruptcy Court.

On October 19, 2001, the parties filed briefs ipmart of their respective positions on the
Venue and Remand Motions. The Commissioner filezpdy brief on November 2, 2001; the
Debtor filed its reply brief on November 5, 2001h@aring to consider the Venue and
Remand Motions was held on November 7, 2001, atiwthie parties presented oral
argument.[12]

382 For the reasons which follow, the Commissieni@eémand Motions will be granted, in
part, as to the Trust Action and denied as to tinerfgency Petition. The Debtor's Venue
Motions will be granted, in part, as to the Trustidn and granted in toto as to the
Emergency Petition, which will be transferred te tlew York Bankruptcy Court.

[l. DISCUSSION
A. Removal.

The Debtor removed the Emergency Petition and thetTAction from the Commonwealth
Court pursuant to 28 U.S.C. § 1452, which providesglevant part:

§ 1452 Removal of claims related to bankruptcy sase

(a) A party may remove any claim or cause of adtmoa civil action other than a proceeding
before the United States Tax Court or a civil attiy a governmental unit to enforce such
governmental unit's police or regulatory powerth® district court for the district where such
civil action is pending, if such district court hasisdiction of such claim or cause of action
under section 1334 of this title.

(b) The court to which such claim or cause of acitoremoved may remand such claim or
cause of action on any equitable ground. . . .

The Trust Action also was removed pursuant to 2B Cl. 8§ 1441. Section 1441 concerns the
removal of state court actions to federal courtegalty, and provides, in relevant part, as
follows:

§ 1441 Actions removable generally

(a) Except as otherwise expressly provided by A€angress, any civil action brought in a
State court of which the district courts of the tddiStates have original jurisdiction, may be
removed by the defendant or the defendants toisftiectl court of the United States for the
district and division embracing the place wherehsation is pending. For purposes of
removal under this chapter, the citizenship of dééats sued under fictitious names shall be
disregarded.

(b) Any civil action of which the district courtate original jurisdiction founded on a claim
or right arising under the Constitution, treatiesaovs of the United States shall be



removable without regard to the citizenship ordesce of the parties. Any other such action
shall be removable only if none of the partiesitetiest properly joined and served as
defendants is a citizen of the State in which saation is brought.

The Commissioner first argues that the State Cactibns are an enforcement of her "police
or regulatory power" and cannot be removed undet3. Moreover, she argues that § 1452
is the exclusive means for removal of bankruptdégteel matters, rendering 8 1441 removal
of the Trust Action improper. The Debtor respongsiguing that (1) the Commissioner is
not acting as a "governmental unit" in her purstithe State Court Actions; (2) the State
Court Actions do not involve enforcement of a "pelor regulatory 383 power;" and (3) that
the Trust Action was also properly removed purst@aigt 1441, an independent basis for
removal, which does not contain an exception pithdpremoval of actions to enforce a
governmental unit's police or regulatory power.

1. Removal of the Emergency Petition under 28 U.§.C452 was proper.
a. The Debtor is a party to the Emergency Petition.

The Commissioner's first argument against removdi@Emergency Petition is that the
Debtor is not a "party” to the Emergency Petitgince the only named defendant in that
action was RIC, and § 1452 permits only "a partytemove a claim or cause of action.[13]
In the Emergency Petition, however, the Commisgiseeks an order "ordering and
directing that Reliance Parent [the Debtor andd®ek Financiall, its officers, directors,
attorneys and agents, as well as Lloyds Undenariter. cease any further action to
effectuate or consummate any settlement of the elesons that involves the Policies, or any
other asset that is, or may be, an asset of ReligRIC]."

The Commissioner seeks to affect directly the Debioterest in the Lloyds Policies.
Therefore, the Debtor is a necessary party pursodred.R.Civ.P. 19(a)(2)(i) and its joinder
is required because it claims an interest in thgest of the Emergency Petition (i.e., the
Lloyds Policies) and failure to include the Delasra party would impair its ability to protect
that interest.[14] Cf. Steel Valley Auth. v. Uni&uwitch and Signal Div., 809 F.2d 1006,
1013-14 (3d Cir.1987), Spring-Ford Area School DistGenesis Ins. Co., 158 F.Supp.2d
476, 483 (E.D.Pa.2001). This matter was removedyaunt to § 1452; joining the Debtor as a
party will not affect this court's jurisdiction.

Because the issue of whether the Debtor is a pattye Emergency Petition 384 arises under
a federal statute (28 U.S.C. § 1452(a)), | havdieghpederal law. However, state law also
supports the conclusion that the Debtor is a "paayhe Emergency Petition. 42 Pa.C.S.A. 8
102 defines a party as a "person who commencegaimst whom relief is sought in a

matter." See also Guthrie Clinic, Ltd. v. Meyer21®a.Cmwilth. 152, 160-61, 638 A.2d 400,
404 (1994) (Corporation that was not named as endeint in an action was found to be a
"party,” as defined in the Pennsylvania Judiciall€al2 Pa.C.S.A. § 102, and was permitted
to appeal a trial court order that had "an immedaatd direct effect on the substantial
interests of [the corporation].”) The outcome af Bmergency Petition will surely will have
an immediate and direct effect upon the Debtor.

Accordingly, the Debtor is a "party” and has stagdo remove the Emergency Petition.

b. The Commissioner is not enforcing a "policeeguatory power."



The Commissioner also argues that the Debtor caenutve the Emergency Petition under
§ 1452 because this action falls within the excepto removal contained in § 1452 for "a
civil action by a governmental unit to enforce sgavernmental unit's police or regulatory
power." The Debtor responds by arguing that the @@msioner is not acting as a
"governmental unit" in bringing the Emergency Retitand that the Emergency Petition is
not an enforcement of any "police or regulatory poiv

The Third Circuit Court of Appeals has considetteel ineaning of the phrase "governmental
unit's police or regulatory power" in the contekBankruptcy Code § 362(b)(4), which
contains similar language, excepting from the aaticrstay "the commencement or
continuation of an action or proceeding by a gorezntal unit . . . to enforce such
governmental unit's or organization's police arglif&ory power."[15] In Penn Terra Ltd. v.
Dep't of Envtl. Res., 733 F.2d 267 (3d Cir.1984¢ tourt held that the "police or regulatory
power" exception should be construed broadly, @aadaned as follows:

Given the general rule that preemption is not fadpand the fact that, in restoring power to
the States, Congress intentionally used such allissen as "police and regulatory powers,"
we find that the exception to the automatic stavigion contained in subsections 362(b)(4)-
(5) should itself be construed broadly, and no tumahefforts be made to limit its scope. . . .
Where important state law or general equitableggplas protect some public interest, they
should not be overridden by federal legislatioregslthey are inconsistent with explicit
congressional intent such that the supremacy cleaaselates their supersession.

Penn Terra, 733 F.2d at 273. In Penn Terra, ther@mmvealth sought to force the debtor to
rectify environmental hazards. 385 The court nditedl "No more obvious exercise of the
State's power to protect the health, safety, arithmeeof the public can be imagined. Indeed,
both the Senate and House committee reports oBahlkeruptcy Reform Act explicitly
acknowledge environmental protection as part ofStage's police power." 1d.[16]

The Third Circuit refined its analysis of the pledpolice or regulatory power" in University
Medical Ctr. v. Sullivan (In re University Medic@lr.), 973 F.2d 1065 (3d Cir.1992) in a
matter that did not involve an obvious police poveeich as environmental protection, but,
instead, involved withholding of Medicare reimbursnts by the U.S. Department of Health
and Human Services. The court determined that 8&2§)(4) exception for police or
regulatory power applied "where a governmental isrsuiing a debtor to prevent or stop
violation of fraud, environmental protection, consr protection, safety or similar police or
regulatory laws, or attempting to fix damages fiatation of such law.” University Medical
Ctr., 973 F.2d at 1075. In a footnote, the couwrbgmized that the legislative history of 8
362(b)(4)

draws a distinction between two types of policesgulatory action: "(1) actions in which the
government seeks to protect public health, saéetgl,welfare, and (2) actions in which the
government seeks to protect a pecuniary interest.Section 362(b)(4) exempts only the
former from the automatic stay. . . . An actiorptotect a pecuniary interest has been defined
as "one which directly conflicts with the bankruptmurt's control of that property.”

Id., n. 11 (citations omitted). The court concludledt the government's withholding of
Medicare payments due to the debtor for post-petsiervices fell within that definition of
actions to protect a pecuniary interest. Id. Thedl@ircuit's definition of an action to protect
a pecuniary interest set forth in University MedliCanter was gleaned from the Eighth
Circuit's decision U.S. v. Commonwealth Cos., [fhcre Commonwealth Cos., Inc.), 913
F.2d 518 (8th Cir.1990). The Eighth Circuit expkirthat the pecuniary interest test is more



specifically one to determine whether an action i@asult in a pecuniary advantage to the
government vis a vis other creditors of the debtestate. Commonwealth Cos., 913 F.2d at
523.

While the Penn Terra and University Medical Centeeisions consider the language of the
police and regulatory power in the automatic s@ytext, rather than in the removal context,
the language of the two statutes is virtually id=aif and the purpose behind each exception
is the same: to leave the states, for certain pagainfettered by bankruptcy proceedings
and free of a federally imposed stay of the pursliinportant state interests. Section 1452
was added in its present form as part of the BagstkyuAmendments and Federal Judgeship
Act of 1984, Pub.L. 98-353, Title I, § 103(a), J4§, 1984 ("BAFJA"). Section 1452 and 11
U.S.C. 8§ 362(b)(4) were designed specifically takna tandem. See 1 Collier on
Bankruptcy, 1 3.07[3] (15th ed. rev.2001) Therefargerpretation of these two provisions
should be consonant.

Applying the Third Circuit's pecuniary interestttdsconclude that the Emergency 386
Petition does not involve enforcement of a policeegulatory power. Although the overall
purpose of the Article V of Pennsylvania's InsueAct is to protect the interests of
insureds, creditors and the public generally (4R B.221.1(c)(emphasis added)), the
underlying purpose of the Emergency Petition iddolare the Lloyds Policies to be assets of
RIC, subject to the Commissioner's control. Theefeequested in the Emergency Petition
seeks to take assets already within the contrtflebankruptcy court and enable the
Commissioner, and ultimately the policyholders aretlitors of RIC, to gain a pecuniary
advantage over other creditors of the Debtor'se§id] Accordingly, the Emergency

Petition is not an enforcement of a police or ratprly power.

c. The Commissioner is not acting as a "governnhemis."

The Debtor argues that the Commissioner is nob@ets a "governmental unit" when
pursuing the Emergency Petition in her role aslyiitetor (now liquidator), claiming she
stands in the shoes of RIC and has rights thdt arenot superior to nor ‘'more extensive
than' those of the carrier whose affairs [shelgsitlating.” Commonwealth v.
Commonwealth Mutual Ins. Co., 450 Pa. 177, 181,R29 604, 606 (1973).

The Commissioner, however, relies upon Herman ewr 160 B.R. 780 (E.D.La.1993), in
which the district court found that the Louisianan@nissioner of Insurance was acting as a
"governmental unit" in an action against an indixatdebtor for violations of the Racketeer
Influenced and Corrupt Organizations Act, fedeegisities law and state law provisions
arising out of transactions involving the businesmsurance.[18] Neither the caption nor the
facts of Herman reveal whether the commissioneragtiag in his role as an insurance
company liquidator in bringing 387 the action, l#ppears that fact was not necessary to
the Herman court's decision, which said: "Theneasvay to separate the actions of the
Commissioner as liquidator with the actions of Cassioner as Commissioner, nor has
debtor pointed to any order requiring the Commissido act in the name of the insurer. The
Commissioner is therefore acting as a governmemialunder 8 362(b)(4), rather than as a
private party.” Herman, 160 B.R. at 784.

It is appropriate, however, to consider the Comioirss's role in a particular action to
determine whether she is acting as a "governmenttal[19] The definition of the term
"governmental unit" as set forth in 11 U.S.C. §(®J), includes a State or Commonwealth,



as well as a "department, agency, or instrumentafithe . . . State [or] . . . Commonwealth."
The plain language of the definition of "governnadninit” in § 101(27) does not include
expressly an officer or commissioner of a stateadepent or agency.

At least two courts have decided that an insuraoocemissioner is not acting on behalf of the
state's interest when pursuing a lawsuit in hisesrrole as liquidator. General Railway
Signal Co. v. Corcoran, 748 F.Supp. 639, 643-4D(IN.1990), rev'd on other grounds, 921
F.2d 700 (7th Cir.1991);[20] Skandia America Remsice Corp., 441 F.Supp. 715, 722
(S.D.N.Y.1977).[21] Although these cases look atisue in the context of deciding
whether the state is the real party in interestfeersity jurisdiction purposes, the analysis is
useful for determining whether a state officiahtding as a "governmental unit" for removal
purposes under 28 U.S.C. § 1452.

Neither a state nor its alter ego[22] can be az&it' for purposes of diversity jurisdiction.
Pa. Human Relations Comm'n v. USAIr, Inc., 615 BBWu5, 76 (W.D.Pa.1985)(hereinafter,
cited as USAIr). Therefore, to determine whethgediity jurisdiction exists in an action
involving a state agency or officer, courts analydether the "state" is the real party in
interest by examining factors such as: (1) the ipdgyg that state resources may be used to
satisfy a judgment against the agency; (2) theadegf agency autonomy; and (3) the extent
of the state's interest in the outcome of thedtimn. Id. at 77. The first factor is not
applicable in the Emergency Petition, since the @@rioner 388 is the plaintiff and the
Debtor has not asserted a claim against her.

In examining the second factor, courts in thisgdiction have looked to the following: (i)
whether the agency performs a proprietary or agomental function; (ii) whether the
agency is separately incorporated, has the powsrd@nd enter contracts and has autonomy
over its operations; (iii) whether agency propéstimmune from state taxation; and (iv)
whether the state has immunized itself from resibditg for agency operations. USAIr, 615
F.Supp. at 77 (citing Urbano v. Board of Managdns.gd. State Prison, 415 F.2d 247, 251
(3d Cir.1969)). The parties submitted no evidemtating to these factors in connection with
the Remand Motions and Venue Motions, but the Béversia statute circumscribing the
Commissioner's powers as a liquidator of an insdlugsurance company (40 P.S. § 221.23)
does shed some light on the Commissioner's automoiimat role. The statute grants the
liquidator numerous powers, including the following employ agents, legal counsel,
accountants, and others to assist in the liquidqd0 P.S. § 221.23(2)); to conduct public or
private sales of the property of the insurer (48.B.221.23(7)); to enter into contracts as are
necessary to carry out the order to liquidate (42 B 221.23(11)); to borrow money for the
purpose of facilitating the liquidation (40 P.S231.23(10)); to continue to prosecute or to
institute in the name of the insurer, or in the oassioner's own name, any and all suits or
other legal proceedings (40 P.S. § 221.23(12));tamaistitute legal actions on behalf of the
creditors, members, policyholders or shareholdetseinsurer (40 P.S. § 221.23(13)).
These actions have more of a proprietary than gowental function, since they are
performed for the benefit of the creditors, memppodicyholders or shareholders of the
company being liquidated. Further, the costs ofiagiering the liquidation are paid from
the assets marshaled by the liquidator (see 408R231.36(a) and § 221.44(a)), rather than
from state funds.

The final factor to consider is the extent of theess interest in the outcome of the removed
litigation. In USAIr, the court wrote: "For a statebe a real party in interest, the extent of
interest must be more than a general governmenttaksst in the welfare of all citizens and in



securing compliance with its laws." USAIr, 615 Fppuat 78. See also General Railway, 748
F.Supp. at 644. In USAIr, the court concluded thatCommonwealth was the real party in
interest since it had a "specific and direct indene securing compliance with the
[Pennsylvania Human Relations Act]." USAIr, 615 #p$. at 78. The USAIr court relied
upon a Pennsylvania Supreme Court decision, whathdnthat complaints initiated by the
Pennsylvania Human Relations Commission "whilerolienefitting individual claimants,
[are] filed on behalf of the Commonwealth as opplaseindividual claimants with the intent
of vindication of the public interest by eliminagiliscriminatory practices." Id., (citing
Murphy v. Commonwealth of Pa. Human Relations CamB06 Pa. 549, 486 A.2d 388, 393
(1985)) (emphasis in original).

The Emergency Petition was filed by the Commisgionet on behalf of the
Commonwealth, but in her role as liquidator for bemefit of creditors, members,
policyholders or shareholders of RIC. The outcomesdot affect the state treasury. See
General Railway, 921 F.2d at 705, n. 3. The Comnsaith's interest in the Emergency
Petition is confined to the general governmentiregst in protecting the welfare of its
citizens by enforcement of its laws regarding thaedy liquidation of insurance companies.
This 389 general interest, coupled with the autongimen to the Commissioner under the
relevant statutory law, lead me to conclude that@bmmonwealth is not the real party in
interest in the Emergency Petition. Therefore,Gloenmissioner is not acting as a
"governmental unit" in pursuing the relief requesite the Emergency Petition.

The Emergency Petition, therefore, was properlyonsad to this court.
2. Removal of the Trust Action under 28 U.S.C. §2¥vas proper.

The Commissioner argues also that the Debtor caenoive the Trust Action under § 1452,
because it falls within the exception for a goveenal unit's enforcement of a police or
regulatory power. The Trust Action, like the Emergge Petition, seeks to move assets out of
the control of the bankruptcy court and into thatool of the Commissioner for the benefit of
creditors, members, policyholders or shareholdERIG. For the reasons set forth in Section
II.LA.1. above, | conclude that the Commissionaras enforcing a police or regulatory power
and is not acting as a governmental unit in thesfTAction. Therefore, the Trust Action was
removed properly under Section 1452.

3. Removal of the Trust Action under 28 U.S.C. 8114

The Debtor argues also that the Trust Action wasoked properly under § 1441, which does
not contain the "police or regulatory power" exeapt The Commissioner argues that the
restrictions on removal found in 8§ 1452 should @pply to removals under § 1441.[23]
Because | conclude that both State Court Actiongwemoved properly under 8§ 1452, |
need not decide whether the Trust Action alsornsoneable under § 1441.[24]

390 B. Sequence in which the Remand Motions andi¥&otions are considered.

Since | have determined that the State Court Astiwere removed properly, | must now
consider whether they should remain in this cdagtremanded to the Commonwealth Court
and/or transferred to the New York Bankruptcy Cofd a threshold matter, the Debtor
argues that these are decisions best left to t@éhcourt” (i.e., the bankruptcy court in



which the main bankruptcy case is pending) becthatecourt is more familiar with the
affairs of the Debtor's estate.

In Grace Community, Inc. v. KPMG Peat Marwick, LL&R al. (In re Grace Community,
Inc.), 262 B.R. 625, 628-29 (Bankr.E.D.Pa.2001)icwhlike the matters presently before
me, involved competing abstention, remand and vemut&ns, | considered first the
abstention issue.[25] But in Grace Community, unlike matters presently before me, all of
the factors for mandatory abstention were presesin®@ other issues required my
decision.[26] My conclusion below that mandatorgtabtion is not available here requires
consideration of the Commissioner's argumentsigaretionary abstention and equitable
remand. This next level of review calls for exeead the bankruptcy court's discretion.
Whether the "removal” court should defer to the baourt to consider matters involving the
exercise of a bankruptcy court's discretion shbg@@onsidered on a matter by matter and
case by case basis. See In re Harnischfeger Indus.246 B.R. 421, 436 n. 42
(Bankr.N.D.Ala.2000)(disagreeing with cases holdimgf transfers to home bankruptcy
courts should be virtually automatic).[27] In thegent matter, the parties have well and
fully briefed and argued the issues of remand emitsin and change of venue. Under the
circumstances pertaining here, | perceive no pddrdenefit to the parties or to the New
York Bankruptcy Court by deferring to that courcgon of any of the outstanding motions.
Neither do | perceive any harm by deciding the erathere. Rather, it should serve as a
benefit to all that these matters are resolved bpwhis court.[28]

391 C. Mandatory Abstention.

Having concluded that both the Trust Action andEnhgergency Petition were properly
removed and that the Remand Motions and the Vernteoht should be decided by this
court, | now turn to whether this court must abssteom acting in these removed matters.
The Commissioner argues that the court must abktaimhearing the State Court Actions
pursuant to the mandatory abstention provision8o)S.C. § 1334(c)(2), which says:

(2) Upon timely motion of a party in a proceediraged upon a State law claim or State law
cause of action related to a case under title 1 hoarising under title 11 or arising in a case
under title 11, with respect to which an actionldawot have been commenced in a court of
the United States absent jurisdiction under thisice, the district court shall abstain from
hearing such proceeding if an action is commenaed can be timely adjudicated, in a State
forum of appropriate jurisdiction.

There are six requirements to be met for mandatbsyention:

(1) a timely motion is made; (2) the proceedingased upon a state law claim or state law
cause of action; (3) the proceeding is relateddase under title 11; (4) the proceeding does
not arise under title 11; (5) the action could Imate been commenced in a federal court
absent jurisdiction under 28 U.S.C. 8 1334; anda(baction is commenced, and can be
timely adjudicated, in a state forum of approprijatesdiction. RBGSC Investment, 253 B.R.
at 381; In re Rarick, 132 B.R. 47, 50 (D.Colo.19%/arren, 125 B.R. at 131; In re Futura
Industries, Inc., 69 B.R. 831, 834 (Bankr.E.D.P&87)9

Grace Community, 262 B.R. at 630. The Debtor argiuasthe fourth and sixth factors are
not met in this case.[29] All six of the § 1334@)){actors must be present for mandatory
abstention to be warranted, so the absence ofar@yof these factors serves as a bar to
mandatory abstention.



Section 1334(c)(2) mandatory abstention does nalydp proceedings that "arise under"
title 11 or "arise in" a case under title 11, whiarke also known as "core proceedings” (fourth
factor). Grace Community, 262 B.R. at 631. See Bige RBGSC Investment Corp., 253
B.R. 369, 381 (E.D.Pa.2000). To reach the necessatgrstanding of what is "core," a brief
examination of bankruptcy court jurisdiction is ffel. Enactment of the Bankruptcy Reform
Act of 1978 represented an attempt by Congresentralize bankruptcy jurisdiction by
granting bankruptcy courts expanded jurisdictioaraases arising under title 11. Halper v.
Halper, 164 F.3d 830, 835-36 (3d Cir.1999). The.&&reme Court struck down that
arguably well-intentioned, but flawed, jurisdictadrscheme in Northern Pipeline Constr. Co.
v. Marathon Pipe Line Co., 458 U.S. 50, 102 S.85& 73 L.Ed.2d 598 (1982), holding "the
1978 jurisdictional reform 392 unconstitutional &ese its grant of judicial power to Article |
Bankruptcy Courts violated the separation of povderstirine by undermining Article IlI's
establishment of an independent judiciary.” Half@éd F.3d at 835. In 1984, Congress
responded to Marathon by passing BAFJA, which idetli28 U.S.C. § 1334 and § 157,
adopting the present Byzantine jurisdictional scagwhich resembles, in many respects, the
jurisdictional scheme under the former Bankruptey. Specifically, 8 1334(b) confers upon
district courts jurisdiction over all civil proceieds arising under title 11 or arising in a case
under title 11, and all civil proceedings relatecitcase under title 11.[30] The practical
consequence of the distinction between core anecoomis this: in core matters, bankruptcy
courts may render final decisions (28 U.S.C. § bK1{); in non-core matters, bankruptcy
courts make only proposed findings of fact and tgions of law for consideration by the
district court (28 U.S.C. § 157(c)(1)).

Halper set forth the following test for deciding @ther a matter is a core proceeding:

To determine whether a proceeding is a "core" moice, courts of this Circuit must consult
two sources. First, a court must consult [28 U.]8Q.57(b). Although 8§ 157(b) does not
precisely define "core" proceedings, it nonethepssides an illustrative list of proceedings
that may be considered "core.” See id. 8 157(b))2)Q). Second, the court must apply this
court's test for a "core" proceeding. Under thst, t&a proceeding is core [1] if it invokes a
substantive right provided by title 11 or [2] ifista proceeding, that by its nature, could arise
only in the context of a bankruptcy case.”

Halper v. Halper, 164 F.3d at 836 (citations omitt31]

393 To determine whether the State Court Actiors'esre” matters under the Third

Circuit's Halper test, | must analyze the naturthefclaims being asserted. The State Court
Actions request a determination of who owns or &hoantrol particular assets (i.e. cash and
insurance proceeds) that were in the possessithre @ebtor at the time of the bankruptcy
filing. The Debtor argues that the State Court éwsiare "core" because they involve a
determination of whether the property in disputé§i®perty of the estate” under § 541 and
because they are matters concerning administrafitre estate.

Halper instructs that the first place to turn todaidance about what is "core" is the non-
exhaustive list of core proceedings set forth inJ28.C. § 157(b). Section 157(b) does not
refer explicitly to actions to determine properfytlze estate under § 541. A determination
concerning what constitutes property of the esteg be core when the results of such
determinations, as they are in the State CourtoAstiare central to the possible success or
failure of any reorganization.[32] It can be argtieat at least two of the enumerated "core”
proceedings in 8§ 157(b) are implicated by a Sedi®hdetermination: 28 U.S.C. §
157(b)(2)(A) ("matters concerning the administratad the estate") and/or (O) ("other



proceedings affecting the liquidation of the asséthie estate or the adjustment of the
debtor-creditor or the equity security holder rielaship™). Bankruptcy courts, however, must
exercise caution, particularly when employing 8(bj2)(A) as the only basis for finding
core jurisdiction, or else risk crossing the bouretadrawn by Marathon, as further refined
by Halper. See PSINet, 271 B.R. at 28. In this enaltowever, | do not rely upon any of the
enumerated items of the § 157(b) list.

The Commissioner argues that the claims assertéaiState Court Action are non-core
because she commenced her state law-based caws®Dnfagainst the Debtor prepetition,
and she has not filed a proof of claim; thereftine,bankruptcy petition filing should not
change the state law character of her claims. AsBastnership v. Pinnacle Foods, Inc. (In re
Asousa Partnership), 264 B.R. 376 (Bankr.E.D.PA.20A Asousa, the bankruptcy court
said:

[W]hen no proof of claim is filed, claims (or coentlaims) asserted against the debtor pre-
petition are not transformed into core proceedsigyply because the debtor files for
bankruptcy and removes them.

Asousa, 264 B.R. at 387. The Asousa case invohstdta court landlord-tenant dispute,
initiated by debtor-landlord for ejectment and pawtof rent. The tenant filed counterclaims
against the debtor-landlord based on the debtalidad's alleged failure to deliver the
premises in a usable condition and failure to mak@ovements and repairs. Judge Sigmund
concluded that the state court action could notb®oved to bankruptcy court and 394
treated as a core "objection to claim" proceedimden § 157(b)(2)(B) when the tenant had
not filed a proof of claim. The Commissioner hasfiled a formal proof of claim in the
Debtor's case. But the basis upon which | find gariediction over the Commissioner's State
Court Actions (as discussed below) is not predetaeon 8 157(b)(2)(B). Therefore, whether
the Commissioner has filed a proof of claim is mévant to my conclusion and the Asousa
analysis does not guide me here.[33]

The second part of the Halper test provides thmaater is a core proceeding if it either (1)
invokes a substantive right provided by title 1d4.(2) if it is a proceeding, that by its nature,
could arise only in the context of a bankruptcyecashis part of the test is based upon the
"arising in" or "arising under" title 11 language28 U.S.C. 8§ 1334(b). The distinction
between actions that "arise under" title 11 ors&@iin” a case under title 11 was considered
by the Fifth Circuit Court of Appeals in Wood:

Congress used the phrase "arising under titled @féscribe those proceedings that involve a
cause of action created or determined by a stagtpravision of title 11. Apparently, the

phrase was taken from 28 U.S.C. 8 1331, confefadgral question jurisdiction in which it
carries a similar and well-accepted meaning. Thanimg of "arising in" proceedings is less
clear, but seems to be a reference to those "aslimative” matters that arise only in
bankruptcy cases. In other words, "arising in" pexings are those that are not based on any
right expressly created by title 11, but nevertbglevould have no existence outside of the
bankruptcy.

Wood, 825 F.2d at 96-97.

1. The State Court Actions are core proceedingsause the issues at the heart of the actions
"arise under" title 11 by requiring a determinataftwhether the assets in dispute are
property of the Debtor's bankruptcy estate as ddfin Bankruptcy Code § 541.



Section 541(a) of the Bankruptcy Code defines "priypof the estate" and provides that the
estate includes "all legal or equitable intere$the debtor in property as of the
commencement of the case.”" 11 U.S.C. § 541(a)@)ous courts have concluded that
matters requiring a declaration of whether cenpmoperty comes within 8§ 541's definition of
"property of the estate" are core proceedings.P&esion Benefit Guaranty Corp. v.
Continental Airlines, Inc. (In re Continental Aimks), 138 B.R. 442, 445 (D.Del.1992) (A
determination regarding property of the estatedera proceeding); All American Laundry
Service v. Ascher (In re Ascher), 128 B.R. 639, @a&nkr.N.D.Il1.1991)(When a debtor and
its creditors claim interests in property assettelde part of the estate, the bankruptcy court
has core jurisdiction to adjudicate all of thoskeiasts); Knopfler v. Schraiber (In re
Schraiber), 97 B.R. 937, 939-40 (Bankr.N.D.IIl.19@ankruptcy court has core jurisdiction
to determine 395 what is estate property and cply @pate law or any other relevant
authority in making such a determination).[34] "[@dtermination of what is property of the
estate and concurrently, of what is available fstribution to creditors of that estate, is
precisely the type of proceeding over which thekibaytcy court has exclusive jurisdiction."
Ascher, 128 B.R. at 643. This is so, even thougih sudetermination may rest upon
interpretation of state law. Continental, 138 BaR445 ("The determination of each party's
interest in the property is made by reference ¢cagpplicable state's law, Butner v. United
States, 440 U.S. 48, 55-56, 99 S.Ct. 914, 917899,.Ed.2d 136 (1979), and the
Bankruptcy Code determines whether that partidatarest may properly be included in the
property of the estate.").[35]

2. Case law supports the view that actions reggrdomstructive trust and insurance policy
issues are core proceedings.

The Fourth Circuit Court of Appeals said:

Clearly, the only proper forum for determining what assets held by a debtor are held in
constructive trust is the bankruptcy court, anchguoceedings must be considered core
proceedings. . . . The finding of a constructiwsstrby the bankruptcy court and a
determination of the proper distribution of thaistrare intimately tied to the traditional
bankruptcy functions and estate, and, therefoeecare matters within the clear jurisdiction
of the bankruptcy court.

396Canal Corp. v. Finnman (In re Johnson), 960 BI&] 402 (4th Cir.1992). See also In re
Treco, 205 B.R. 358, 363-64 (S.D.N.Y.1997). Casedso supports the conclusion that an
action for declaratory relief regarding the delstoights under insurance policies is a core
proceeding. Celotex, 152 B.R. at 676.

3. There is historical support for the propositibat the determination of ownership of
property in the possession of a debtor is coreatane.

Under the former Bankruptcy Act, bankruptcy couvese given summary jurisdiction over
all property in the actual or constructive possassif the debtor as of the date of filing the
bankruptcy petition. PSINet, 271 B.R. at 32 (citinge Land Investors, Inc., 544 F.2d 925,
929 (7th Cir.1976)). This jurisdiction was not viesvas constitutionally infirm under the
former Bankruptcy Act and the present Bankruptcg€effected no change in this respect
from the prior law. Therefore, the exercise of sjustsdiction does not run afoul of
Marathon. PSINet, 271 B.R. at 31-35.



For the foregoing reasons, | conclude that theeSTaurt Actions are core proceedings;
hence, they are not subject to mandatory abstenfi@8 U.S.C. § 1334(c)(2).[36]

D. Discretionary Abstention.

The Commissioner has also asked this court to eeediscretionary abstention with respect
to the State Court Actions pursuant to 28 U.S.€334(c)(1), which provides as follows:

(c)(1) Nothing in this section prevents a distactirt in the interest of justice, or in the
interest of comity with State courts or respectState law, from abstaining from hearing a
particular proceeding arising under title 11 osiag in or related to a case under title 11.

A court should consider discretionary abstentiommvthe party seeking abstention satisfies
most of the six mandatory abstention factors, dised in Section Il.C. above. Grace
Community, 262 B.R. at 630, n. 7 (citing In re Wary125 B.R. 128, 132 (E.D.Pa.1991)); In
re Futura Industries, Inc., 69 B.R. 831, 834 (Baaky.Pa.1987). Since | have concluded that
the actions are core proceedings, i.e., they anseer" title 11, both State Court Actions fail
to meet at least one factor (the fourth factor)mi@ndatory abstention.

The second factor inquires whether the "proceetitgised upon a state law claim or state
law cause of action.” The extent of the debtotsrast in property is determined in this case
by applying state law. Butner, 440 U.S. at 54, 9©tD14 (Congress has generally left the
determination of property rights in the assets baakrupt's estate to state law); In re
O'Dowd, 233 F.3d 197, 202 (3d Cir.2000)(While fedéaw defines what types of property
comprise the estate, state law generally determithas interest, if any, a debtor has in
property). Once the nature of the Debtor's intareite cash and insurance policies is
determined under applicable non-bankruptcy lavihis case state law, it must then be
determined whether such interest fits within thenikoon of estate property under
Bankruptcy Code 8§ 541(a).[37] Hence, dispositioB®7 the claims in the State Court
Actions presents mixed questions of federal bartkgulaw and state law. But because the
state law issues must be decided first, this faggghs more heavily in favor of abstention.

The Debtor also argues that the Commissioner hasmeabher burden for establishing the
sixth factor for mandatory abstention because stheat present any evidence that the State
Court Actions would be timely adjudicated in thatetcourt. The movant must demonstrate
that the proceeding can be timely adjudicatedstate forum. Paxton Nat'l Ins. Co. v. British
American Assoc. (In re Pacor, Inc.), 72 B.R. 9232 @Bankr.E.D.Pa.1987). A court also
considers items such as the state court's caleth@astatus of the bankruptcy proceeding, the
complexity of the issues, and whether the statet@oceeding would prolong the
administration or liquidation of the estate. Sekadl v. Benjamin (In re DeLorean Motor
Co.), 49 B.R. 900, 911 (Bankr.E.D.Mich.1985). TH&Ad court took judicial notice of the
crowded dockets in the state courts, particuldméydounty involved, and found the earliest
trial date that the state court could assign tactdse would be 30-36 months after remand.
The Allard court found that abstention was not appate when "irreparable delay, and
injury will result to the interest of the estateitsrcreditors.” Allard, 49 B.R. at 911.

The Commissioner attached the Commonwealth Cddisstical Report for 2000 as an
exhibit to her reply brief and asked that | takeéigial notice of it pursuant to Fed. R. Evid.
201.[38] The Commonwealth Court docket for the Ré@Qidation proceeding (attached as an
exhibit to the Commissioner's brief) shows thad & "miscellaneous" matter under the
court's reporting system. Only 75 miscellaneoussagere filed in 2000, and only 2 of the



75 miscellaneous matters were liquidation petitiormight by the Pennsylvania Insurance
Department. The Statistical Report shows that 88%eappellate cases filed in the
Commonwealth Court were disposed of in less thgmaa, however, the Statistical Report
did not include figures regarding the average lemjttime to dispose of the Commonwealth
Court's original jurisdiction and miscellaneousesas 2000. The overall information in the
report indicates that the majority of matters befibre Commonwealth Court are disposed of
in a timely manner. There is no indication that 8tate Court Action would be subject to any
backlog or delay, nor any indication that adjudaain the Commonwealth Court would
unduly prolong the administration or liquidationtbé bankruptcy estate. Therefore, |
conclude that the sixth factor is satisfied in ttase and that the parties are likely to receive
timely determination of the causes of action in@mnmonwealth Court.

The Emergency Petition meets five of the six faxtor mandatory abstention, i.e. (1) a
timely motion was made; (2) the proceeding is (ihyp$iased upon a state law claim or cause
of action; (3) the proceeding is related to a casger title 398 11;[39] (4) the action could

not be commenced in a federal court absent jutisgieinder 28 U.S.C. § 1334; and (5) an
action is commenced, and can be timely adjudicatedstate forum of appropriate
jurisdiction. The Trust Action meets at least fofithe six factors; in addition to being a core
proceeding, it may not meet the jurisdictional éac{See n. 29, supra.)

Accordingly, because most of the mandatory absiertictors are met for both State Court
Actions, it is appropriate to consider § 1334(cK{iscretionary abstention. In the case
Stephen Smith Home For The Aged, Inc. v. Mercy DasgyCenter, Inc. (In re Stephen
Smith Home for the Aged, Inc.), 80 B.R. 678 (E.D128&7), Judge Ludwig of the District
Court for the Eastern District of Pennsylvania @ddpghe opinion of Bankruptcy Judge Fox,
which discussed the background of the discretioahsgention statute:

In a previous decision, | have recognized:

In contrast to mandatory abstention, section 138%)¢s derived from former 28 U.S.C. §
1471(d) which, in turn, was a statutory responssotecerns articulated in Thompson v.
Magnolia Petroleum Co., 309 U.S. 478, 60 S.Ct. 828, .Ed. 876 (1940); H.R.Rep. No.
595, 95th Cong., 1st Sess. 446 (1977), U.S.Codg.GAdmin. News 1978, p. 57; accord
In re Cemetery Development Corp., 59 B.R. [115]28 [Bankr.M.D.La.1986]; 1 Collier
3.01 at 3-57 to 58.

In re Earle Industries, Inc., 72 B.R. [131], 13&&r.E.D.Pa.1987].

In Thompson, the Supreme Court held that:

A court of bankruptcy has an exclusive and nondddkgcontrol over the administration of
an estate in its possession. But the proper exeofithat control may, where the interests of
the estate and the parties will best be served,tleabankruptcy court to consent to
submission to state courts of particular contraesrgwvolving unsettled questions of state
property law and arising in the course of bankrypidministration . . . Unless the matter is
referred to the state courts, upon subsequentidedy the Supreme Court of lllinois it may
appear that rights in local property of partieghis proceeding have — by accident of federal
jurisdiction — been determined contrary to the t#whe state which in such matters is
supreme. (citations omitted.)

Allowing state courts to first decide unsettledesasf state law is but one aspect of comity
and federalism. Another is the recognition of impot state interests in the outcome of
various disputes. (citations omitted.)

Stephen Smith, 80 B.R. at 683.



1. Discretionary abstention is appropriate forThast Action.

Many of the important considerations discussed@plsen Smith, supra, apply to the Trust
Action. Although the Debtor has argued that thesTAction involves nothing more than
ordinary contract law issues (based upon interpogt®f the Tax Allocation Agreement) and
constructive trust issues that bankruptcy countsimely decide, the Debtor's argument fails
to recognize that the Trust Action also requirassaderation and interpretation of the
Pennsylvania Insurance Holding Company Act, 40 8 $91.1401 et seq., (the "Insurance
Holding Company Act") when analyzing the 399 Taloghtion Agreement. The Insurance
Holding Company Act is part of the overall statguiatory scheme regarding insurance
companies, which is recognized to be an importaté snterest by Congress, as embodied in
the McCarran-Ferguson Act, 15 U.S.C. § 1011 ef4@pSee also Lac D'Amiante du
Quebec, Ltee v. American Home Assurance Co., 88d F033 (3d Cir.1988).[41] Through
the Insurance Holding Company Act, Pennsylvanialeggs domestic insurers and the
affiliates that control them. Therefore, "ordinapgntract disputes between RIC and the
Debtor regarding the Tax Allocation Agreement mhestviewed in light of the substantial
regulatory scheme set forth in the Pennsylvanmsarbance Holding Company Act.[42]

There appears to be no case law interpreting thréiop of the Insurance Holding Company
Act (particularly 40 P.S. § 991.1405 — "Standandgd emanagement of an insurer within a
holding company system") which the Commissioneit&otis must be reviewed to determine
the relief requested in the Trust Action.[43] Amather things, Section 991.1405 requires
all transactions within a holding company systerhadfair and reasonable,” which terms are
not specifically defined.[44] 400 In this situatjohis appropriate to defer and allow the state
courts to interpret first the state's regulatoatiges, especially with respect to the statutory
scheme established by the state's insurance act.

The Commissioner also argues that the Burford abstedoctrine[45] is applicable to the
Trust Action. The standard for the Burford abstmuloctrine is as follows:

Where timely and adequate state-court review idaa, a federal court sitting in equity
must decline to interfere with the proceedingsroiecs of state administrative agencies: (1)
when there are "difficult questions of state lavafi@g on policy problems of substantial
public import whose importance transcends the t@sahe case then at bar"; or (2) where
the "exercise of federal review of the questioa itase and similar cases would be disruptive
of state efforts to establish a coherent policyhwéspect to a matter of substantial public
concern."”

Feige v. Sechrest, 90 F.3d 846, 847 (3d Cir.1966t{ons omitted).

With respect to the Trust Action, timely and addqusate court review of the issues is
available in the Commonwealth Court. The first graf the Burford test is applicable to this
matter because the lack of state law to guide erédourt working to interpret the statutory
scheme makes resolution of the Trust Action's ssoere difficult. Because regulation of
state insurers is recognized to be an importate stéerest, the remainder of the first prong is
also met, because it is preferable for state caartgterpret the Insurance Holding Company
Act. Likewise, the second prong of the Burford absibn test is met, because this part of
state law regulating insurance holding companidannsylvania is undeveloped, and the
state court should have the first opportunity terpret the law and establish a coherent
policy with respect to an area of "substantial pubbncern,” such as the state regulation of
insurance holding companies.[46]



401 The Debtor relies upon cases such as Suteunidil Reinsurance Co., 223 F.3d 150 (3d
Cir.2000), Grode v. Mutual Fire, Marine and Inldnd. Co., 8 F.3d 953 (3d Cir.1993), and
Koken v. Cologne Reinsurance (Barbados) Ltd., $upp.2d 240 (M.D.Pa.1999) to argue
that abstention is not appropriate for the Trudigkc Those decisions are distinguishable,
each involving an action brought by the insurarmm@missioner, as liquidator of an insolvent
insurance company, in state court against a fonagsurer to recover damages for the
reinsurer's failure to perform under certain refasge contracts or treaties. The foreign
reinsurers removed the actions to federal court imnelch case, the liquidator moved for
remand and/or abstention. In those cases, thescdgrnot remand or abstain, finding
(among other things) that the actions involved mady contract issues for unpaid debts
(Munich Reinsurance, 223 F.3d at 161; Mutual F8r€,3d at 961; Cologne Reinsurance, 34
F.Supp.2d at 250) and federal questions regardfadexal treaty (the Convention on the
Recognition and Enforcement of Foreign Arbitral Ads 9 U.S.C. §8 201-208 (the
"Convention")) and a federal statute (the Federaitfation Act, 9 U.S.C. 88 1 et seq. (the
"FAA") (Munich Reinsurance, 223 F.3d at 160-61;t\val Fire, 8 F.3d at 960; Cologne
Reinsurance, 34 F.Supp.2d at 250). In Cologne Reanse, the court noted that resolution of
the removed actions would require the arbitratoieok to state statutes, but decided that the
issues were not "uncertain or difficult" and fouhdt the arbitrators would be capable of
applying the law. Cologne Reinsurance, 34 F.Supat2#8. The insurance statutes at issue
in Cologne Reinsurance were quite different froeahe at issue in the Trust Action. In
Cologne Reinsurance, case law was available toihtpret one statutory section at issue
(40 P.S. 8§ 221.32 regarding setoffs and countenslpand the other (40 P.S. § 221.21
regarding continuation of insurance coverage &ftery of a liquidation order) did not

require interpretation of broad terms, such as hdraransactions are "fair and
reasonable,"[47] as is required in interpretingdpplicable section of the Insurance
Company Holding Act, 40 P.S. § 991.1405(a)(1).

| do not agree that the Trust Action involves ooifglinary contract and constructive trust
issues, since the Trust Action requires interpiateind application of a state statute,
concerning which there is, as yet, no existingest&at to guide in that application. When
state law is unsettled, it is often appropriataltow the state court to resolve those issues.
See Stephen Smith, supra.

For the foregoing reasons, | conclude that it jgrapriate to exercise discretionary abstention
under both 28 U.S.C. 8§ 1334(c)(1) and the Burfdrstention doctrine because the issues in
the Trust Action involve an undeveloped area offBglvania law which impacts the state's
interest in the regulation of the insurance indugtinder principles of comity, it is

appropriate to abstain and allow the Commonweatthrto decide the Trust Action's state
law issues. Therefore, the 402 Trust Action willfemanded, in part, to the Commonwealth
Court.[48]

2. Discretionary Abstention is not appropriatetfoe Emergency Petition.

The Emergency Petition presents a different sibmasince it does not require the
interpretation of any part of the state's statusmiyeme for regulating insurance companies or
present any novel or unsettled issues of stateTa@.Commissioner asserts that the
Emergency Petition requires interpretation of #rents of the RIC Orders or 40 P.S. §
221.15(c). Although both require the Commissioneiake possession of an insurer's
"assets," neither raises unsettled or novel issgpsring state court guidance.[49]



Resolution of the Emergency Petition involves mareinary” issues of contract
interpretation based upon the coverage, namedetisswand other provisions of the Lloyds
Policies. These are not novel or unsettled isstisgate law; the primary concern that led me
to conclude that discretionary abstention is appabgin the Trust Action, is not present
here. The Emergency Petition is more like the cas®unich Reinsurance, Mutual Fire, and
Cologne Reinsurance, supra, in which courts fohatitremand and abstention were not
appropriate for actions involving ordinary contrdputes and raising federal law issues (in
this case, the extent to which the Lloyds Poligiesteeds are property of the Debtor's
bankruptcy estate).

Likewise, the Burford abstention doctrine, discaisseapra, is not applicable to the
Emergency Petition. Although timely and adequeadigestourt review of the Emergency
Petition is available, this action does not mettteziprong of the Burford abstention test.
While the outcome of this matter may affect the anmimf assets in the RIC liquidation
proceeding (and in the Debtor's bankruptcy cages)ll not directly impact the state's
regulation of insurers or the state's ability ttablsh rules for the orderly rehabilitation or
liquidation of insolvent insurers. The Emergenctitiam does not raise "difficult questions
of state law bearing on policy problems of subsgpublic import whose importance
transcends the result in the case then at bar;woatd 403 allowing the bankruptcy court to
decide this matter "be disruptive of state efftotestablish a coherent policy with respect to
a matter of substantial public concern."

The Commissioner argues that Burford abstentionlshme applied to the Emergency
Petition, relying upon Richardson v. Lloyds of Lamg 896 F.Supp. 428 (E.D.Pa.1995). The
dispute in Richardson centered around a directmio#ficers' liability policy issued by
Lloyds of London (the "D & O Policy") that had bepurchased by Corporate Life Insurance
Company ("CLIC"). After being appointed liquidatoir CLIC, the Pennsylvania Insurance
Commissioner filed a suit in state court allegihgttthe purchase of the D & O Policy was a
fraudulent transfer of CLIC's assets under Penasydvinsurance law. The former officers
and directors filed an action in federal court kaeg declaratory relief to compel Lloyds of
London to use the proceeds of the D & O Policydntimue to pay their attorney fees in
connection with the defense of the state courtdfrattion. The commissioner intervened in
the federal action, seeking abstention. The Rid@mradourt decided to abstain under
Burford, concluding that (i) the state court coatttiress adequately the claims raised in the
federal court action; and (ii) that federal coatiew of the matter would disrupt the
commissioner's attempts to marshal CLIC's assetprateed with an orderly liquidation.
Richardson, 896 F.Supp. at 433.

Although the Emergency Petition also involves cotimgeclaims to insurance policy
proceeds, its similarities to Richardson end th&he. claims in the Richardson federal action
paralleled issues in an already-pending state emtidn. However, the Emergency Petition
state court action was removed to federal courthere, there is no danger of duplicating or
interfering with an ongoing state court action. Riehardson court decided that "significant
state policy is involved in deciding whether CLIGf§icers and directors should be permitted
to use proceeds of a policy allegedly obtainedrayd when use of such funds could deplete
the amount of money available to pay policyholderd creditors of an insolvent insurance
company." Richardson, 896 F.Supp. at 433. But flseddson court did not have competing
federal bankruptcy policies to consider. Moreotee, disposition of the Emergency Petition
in federal court will not disrupt the Commissiosezfforts to marshal RIC's assets for



distribution to policyholders and creditors, andrthis no interference with the state's overall
regulation of insurers, which is required for Bud@bstention.

The Commissioner argues, additionally, that therss preemption provision of the
McCarran-Ferguson Act, 15 U.S.C. § 1012(b), providdasis for discretionary
abstention.[50] | disagree. The Third Circuit hatedmined the following test for
considering whether the reverse preemption prowvisiche McCarran-Ferguson Act applies
to a particular matter:

Under § 1012, state laws reverse preempt fedexal ifa(1) the state statute was enacted for
the purpose of regulating the business of insura2¢ehe federal statute does not

specifically relate to the business of insuranoé, 404 (3) the federal statute would
invalidate, impair, or supersede the state statute.

Munich Reinsurance, 223 F.3d at 160 (internal dimianarks and citations omitted).[51]

The state and federal statutes that could be deensuhflict in resolving the issues in the
Emergency Petition action are the state statutgsrieg the liquidator to take possession of
the insurer's assets (40 P.S. § 221.20(c))[52paawting the Commonwealth Court authority
to enter orders to prevent the transfer or wasteefnsurer's assets (40 P.S. § 221.5(a)), with
the federal Bankruptcy Code, specifically 11 U.SG41, and related provisions.

The state liquidation statutes cited above wereteddor the purpose of regulating the
business of insurance. U.S. Dep't of Treasury beF808 U.S. 491, 113 S.Ct. 2202, 124
L.Ed.2d 449 (1993).[53] The federal Bankruptcy Cadeot (directly) related to the business
of insurance.[54] Although the first two prongstioé McCarran-Ferguson reverse
preemption test are met in this matter, allowirg bankruptcy court to determine the extent
to which the insurance proceeds are property oDélgtor's bankruptcy estates will not
"invalidate, impair or supersede" the state's r@guy scheme for the liquidation of insolvent
insurers. As discussed previously, determinatiothefcompeting claims to the Lloyds
Policies will not be determined by interpretingconsidering a statute that is part of the
state's regulatory scheme for insurance companies.

Although the record in this case is limited, it apps the Debtor is the actual owner of the
Lloyds Policies. When the state law regarding thei@s' property rights is not unsettled or
difficult, the bankruptcy court is usually the magitpropriate forum to determine competing
claims to property of the bankruptcy estate. Celoi®2 B.R. at 677. Although the
Commissioner argues that the Commonwealth Courekelsisive jurisdiction of these
matters, the same argument was rejected by thrctisturt in Cologne Reinsurance.
Cologne Reinsurance, 34 F.Supp.2d at 253.

Accordingly, | conclude that discretionary abstentis not warranted with respect to the
Emergency Petition.

E. Equitable Remand.

The Commissioner also argues that the State Cativs should be remanded pursuant to
28 U.S.C. § 1452(b), which permits a court to rediam any 405 equitable ground” a cause
of action that has been removed to the bankrupiaytcTo determine if the equities weigh in
favor of remanding an action to state court, co@ge considered the following seven
factors:



. the effect of remand on the efficient administraof the bankruptcy estate;

. the extent to which issues of state law predaisin

. the difficulty or unsettled nature of applicabtate law;

. comity;

. the degree of relatedness or remoteness oftitegding to the main bankruptcy case;

. the existence of the right to a jury trial; and

. prejudice to the involuntarily removed defendant

Grace Community, 262 B.R. at 629, n. 6 (citing RE;353 B.R. at 381-82; In re Raymark,
Industries, Inc., 238 B.R. 295, 299 (Bankr.E.D.P89)). The last two factors are not
applicable to the Trust Action or the EmergencytPet

~NOoO oI, WNBE

Considering these factors in relation to the TAton, | conclude that equitable remand
also provides a basis for returning that actiotheoCommonwealth Court. For the reasons
discussed in greater detail in Section 11.D.1. aydactors two, three and four weigh heavily
in favor of remanding the Trust Action, so that gate court can interpret and apply the
Insurance Holding Company Act. The Act is also péthe state's overall plan for regulation
of the insurance industry, which has been recogrémean area of important state
interest.[55] While considerations of the first diith factors may tip in favor of returning

the Trust Action to the state court, the factongpguting remand, on balance, outweigh those
that would support keeping the Trust Action in bapkcy court for administrative
convenience.

Applying the five applicable equitable remand fastto the Emergency Petition brings the
opposite result. There is no indication that tlaestaw issues that arise in the Emergency
Petition are unsettled or difficult, so the secahdd and fourth factors do not carry much
weight for remand. Resolution of the Emergencyteatimay impact both the federal
bankruptcy estate and RIC's state liquidation prdiey, but | do not find sufficient reason to
defer to the state court to resolve this matter.

Finally, another factor to consider in the contafxéquitable remand is judicial economy.
Although I have concluded that the Trust Actionddde returned to the Commonwealth
Court, both State Court Actions need not be haattle same forum simply because both
involve the Debtor and the Commissioner. The issuiseng in the Emergency Petition are
quite different from those arising in the Trust idat Therefore, judicial economy is not
better served by remanding the Emergency Petitidthe Commonwealth Court.
Accordingly, the Emergency Petition will not be @mided pursuant to 28 U.S.C. § 1452(b).

F. Transfer of the Residual Trust Action Issues angkrgency Petition.

Because a residual part of the Trust Action andfalhe Emergency Petition will remain in
federal bankruptcy court, | will now consider thelidor's Venue Motions. The Debtor has
asked that the removed adversary proceedings m&fdraed to the home bankruptcy 406
court pursuant to 28 U.S.C. § 1412, which provides:

A district court may transfer a case or proceedinder title 11 to a district court for another
district, in the interest of justice or for the enience of the parties.

The language of § 1412 is permissive, not mandasorg the decision to transfer is subject
to the broad discretion of the court. Independeati@&ers, Inc. v. Vaughn, 2000 WL
1449854, *2 (S.D.Ind.2000); Krystal Cadillac-Olddoie-GMC Truck, Inc. v. General



Motors Corp., 232 B.R. 622, 628 (E.D.Pa.1999). €lae a number of factors a court may
weigh in making its decision regarding transfecjuiding:

1. Relative ease of access to sources of proof.

2. Availability of compulsory process for attendaraf unwilling witnesses and the cost of
obtaining those witnesses' attendance.

3. Enforceability of a judgment if one is obtained.

4. Relative advantages and obstacles to fair trial.

5. Local interest in having local controversiesided at home.

6. Trial in state the law of which will govern thetion.

7. The proximity of the debtor and creditors of gMeand to the court.

8. The location of the assets.

9. The economic administration of the estate arcttonomic necessity for ancillary
administration if liquidation should result.

Krystal, 232 B.R. at 628.

Many of the above factors have little or no beaonghe present case. The Debtor's principal
place of business is in the home bankruptcy codidtsict and, therefore, it would be more
convenient for witnesses and for access to docusierty the residual matters there.[56]

The inconvenience to the Commissioner betweenditigrhearings in New York or
Philadelphia is not significant. Indeed, the Consiuiser has already participated in the

home court. The sixth factor does not apply tordsedual Trust Action issues, since | have
decided that the undeveloped state law issuedwiteturned to the Commonwealth Court.
Although the Emergency Petition involves applicatad state law (as discussed above), there
are no novel or unsettled issues requiring th@adt be heard in Pennsylvania.

The most important of the above factors, howewewhether the transfer would promote the
economic and efficient administration of the esthtdependent Stationers, 2000 WL
1449854 at *3. In Krystal, the court stated thgpr@sumption has developed that civil
proceedings should be tried in the "home' courheig the court where the bankruptcy case
itself is pending.” Krystal, 232 B.R. at 627.[57¢&use the New York Bankruptcy Court, as
the home court, is familiar with the Debtor's emtihapter 11 efforts, it is more efficient for
any residual Trust Action issues and the Emerg&atition to be resolved there, rather than
here. For this court to retain any residual Trustigh 407 issues or the Emergency Petition
for resolution would keep open yet a third forurat{leground), further depleting
unnecessarily assets of both the Debtor and RI€tefbre, the Trust Action issues and
Emergency Petition will be transferred to the Newark/Bankruptcy Court.

G. Relief Granted.
1. The Trust Action.

In her Remand Motion, the Commissioner did not dpadly request relief from the
automatic stay, but asks that this court abstaihramand the State Court Actions to the
Commonwealth Court and requests that this courttgsach other and further relief as this
Court deems necessary and just." Other courts floavel that a request for relief from the
stay to allow resolution of issues in state casirmplicit in an abstention motion. Pursifull v.
Eakin, 814 F.2d 1501, 1505 (10th Cir.1987). | aghet implicit in the Commissioner's
Remand Motions is a request for relief from theomdtic stay of Bankruptcy Code Section
362.[58] I will grant such relief in the Trust Acti for determination by the Commonwealth



Court of: (1) whether the Tax Allocation Agreemantl/or the Debtor's actions under the
Tax Allocation Agreement violate Pennsylvania geguegulating insurers and affiliated
holding companies; (2) whether under Pennsylvaviathe disputed cash should be subject
to a constructive or resulting trust; and (3) wheetinterim injunctive relief regarding the
disputed cash should be granted.

For the reasons already given, the CommonwealtitGbould have the latitude to protect
and control the alleged "res" pending that codliiposition of the Trust Action. To require
the parties to resort to the New York Bankruptcy@dor interim injunctive relief would
create a duplication of judicial resources. Fomepke, one of the considerations in
evaluating a request for injunctive relief is theslihood of success on the merits of the
claim. See The Nutrasweet Co. v. Vit-Mar Enterggjdec., 176 F.3d 151, 153 (3d Cir.1999).
The Commonwealth Court is well able to addressatimestters through the time of
disposition. However, | cannot now predict what Wwé the state of the Debtor's chapter 11
case at the time of the ultimate disposition of Thest Action by the Commonwealth Court.
Therefore, it is appropriate to require that thdipa return, as their respective needs and
interests may dictate, to the New York Bankruptou for relief in connection with the
enforcement of the disposition of the Trust Actignthe Commonwealth Court.[59]

408 The Debtor's Venue Motion for the Trust Actwill be granted, in part. Adversary No.
01-558 will be transferred to the New York Bankyp€ourt for consideration of any
residual Trust Action issues, including but notited to issues such as whether the debtor's
interest, once defined by the state court, is Sfdperty of the estate, the Commissioner's
request for permanent injunctive relief, or enfoneat of any state court order obtained by
the Commissioner with respect to the remanded sssue

2. The Emergency Petition.

For the reasons stated above, the CommissionarisiuReMotion for Adversary Proceeding
No. 01-559 (regarding the Emergency Petition) béldenied and the Debtor's Venue
Motion in that adversary proceeding will be granted

[1] This Opinion constitutes the findings of factdaconclusions of law required by
Fed.R.Bankr.P. 7052. This court has jurisdictioarahe Remand Motions and the Venue
Motions (as defined infra.) pursuant to 28 U.S.@384, § 1441, § 1452, and § 157(a).

[2] Memorandum of Law Supporting Defendant's Motikam Transfer Venue Under 28
U.S.C. 8§ 1412, filed July 2, 2001, p. 3.

[3] Id.

[4] In the "Debtor's Brief In Opposition To Plaifis Motions To Remand And For
Abstention And In Support of Debtor's Motions Tafisfer Venue," filed October 19, 2001
(the "Debtor's Brief"), the Debtor wrote: "In pastars, dividends from RIC through Reliance
Financial have been the Debtor's largest (thouglitsionly) source of operating income."
Debtor's Brief, p. 4.

[5] The Bankruptcy Code, by virtue of § 109(b)(2dgd), renders domestic insurance
companies ineligible for title 11 debtor relief.



[6] The Debtor's Notices of Removal of the Staten€déctions, the Venue Motions, and
Remand Motions refer to the May 29, 2001 RehakiditeOrder. The currently applicable
October 3, 2001 Liquidation Order was entered dftemotices of removal and motions were
filed. In accordance with the applicable statubegh orders require the Commissioner to
"take possession of" and "administer” RIC's asSxe.40 P.S. § 221.15(c) and § 221.20(c).
The orders will be referred to jointly herein as tRRIC Orders."

[7] In the Debtor's Brief, the Lloyds Policies dvether described as follows: "The Lloyds
Policies provide coverage for director and offikability, as well as for obligations of the
Debtor and its subsidiaries to indemnify for sualility. In addition, the Lloyds Policies

also insure against other types of liability, irdihg for errors and omissions." Debtor's Brief,
atp. 12.

[8] During June through August, 2000, certain d@diand shareholders of RGH filed
numerous class action complaints against RGH artdicef its officers and directors in the
United States District Court for the Southern Distof New York. The class action
complaints were consolidated in the Southern Ristri New York and are now captioned In
re Reliance Group Holdings Securities Litigatiom. [90-4653 (the "Class Action™). The
Class Action alleges, among other things, violaiohfederal securities law, including, inter
alia, that certain officers and directors engagea scheme to defraud investors and inflate
artificially the price of RGH stock and other satias in violation of § 10(b) of the Securities
and Exchange Act of 1934. (See Notice of Removd\,. #ro. 01-559, filed June 29, 2001,
at 1 2, and "Brief of M. Diane Koken In Support@étions For Remand And In Opposition
To Defendant's Motions To Transfer," filed Octo®r 2001, p. 5 (the "Commissioner's
Brief")).

[9] The relief requested by the Commissioner inThest Action is set forth as follows:

WHEREFORE, the Rehabilitator [now, Liquidator] oélRince Insurance Company prays
that this Court:

1. Declare that the monies held by defendant Redi@roup Holdings, Inc. in the amount of
$95,651,000 are held in constructive trust for &ede Insurance Company,

2. In the alternative, declare that the monies bgldefendant Reliance Group Holdings, Inc.
are held in a resulting trust;

3. Restrain and enjoin, preliminarily and permahgtefendant Reliance Group Holdings,
Inc. from wasting, transferring, selling, conceglidisbursing, assigning, encumbering or
otherwise disposing of the $95,651,000, plus actierest, held by it;

4. Order that defendant Reliance Group Holdings, iansmit and deliver to the plaintiff,
the Rehabilitator of Reliance Insurance Compary a$sets of Reliance Insurance Company
in the amount of $95,651,000, plus accrued intgrast]

5. Grant such other and further relief as the Ciouttie exercise of its equitable powers
deems just and proper.

[10] The cash in dispute resulted from two paymémiRGH: (1) a $45,651,000 tax refund
that RGH received from the Internal Revenue Sereicépril 3, 2000; and (2) a



$50,000,000 payment from RIC to RGH on June 2302t RIC's estimated share of its
federal income tax liability under the Tax AlloaatiAgreement. (Debtor's Brief, p. 9.) In the
Commissioner's Brief, she asserted that the caghgsession of RGH had been depleted to
$89 million. (Commissioner's Brief, p. 3). RGH ated that its cash on hand at the time
Trust Action was filed was approximately $89 miflieand argued that cash that came into its
possession after the Trust Action was filed wamfsmurces unrelated to the monies against
which the Commissioner seeks to impose a trusbi@'s Brief, p. 12).

[11] Actions that are removed pursuant to eithetJ28.C. § 1441(a) or § 1452(a) are
removed to the federal district court for the détin which the actions are pending. 28
U.S.C. § 157(a) provides that each district coway mefer to the bankruptcy judges for that
district title 11 cases and any proceedings arigimdger, arising in or related to a title 11 case.
This district has done so by its standing Ordeluby 25, 1984, as amended by the Order of
November 8, 1990.

[12] Recently, the Debtor requested, and | gramtednission to submit and argue the
applicability of two decisions issued on NovembgP®01, the day before oral argument on
the motions, but of which the parties were, urdently, apparently unaware. The two
decisions are: Superintendent of Ins. for New YaskLiquidator of First Central Ins. Co. v.
First Central Fin. Corp. (In re First Central F@orp.), 269 B.R. 481 (Bankr.E.D.N.Y.2001)
and Ochs v. Simon (In re First Central Fin. Corp69 B.R. 502 (Bankr.E.D.N.Y.2001). This
oral argument was held on the record by telephonécence on February 13, 2002.

[13] The record contains no explanation of why dRIZ was named as a party.

[14] A "necessary party" is described in Fed.R.Eil.9(a), made applicable to this
proceeding pursuant to Fed.R.Bankr.P. 7019. FeadmkBP. 7019 provides that:

Rule 19 F.R. Civ. P. applies in adversary proceggliexcept that (1) if an entity joined as a
party raises the defense that the court lacksdigtisn over the subject matter and the
defense is sustained, the court shall dismiss satty from the adversary proceedings and
(2) if an entity joined as a party properly anddlynraises the defense of improper venue, the
court shall determine, as provided in 28 U.S.C4%21 whether that part of the proceeding
involving the joined party shall be transferredatether district, or whether the entire
adversary proceeding shall be transferred to andibktict.

Fed.R.Civ.P. 19 provides in relevant part as foow

(a) Persons To Be Joined if Feasible. A personiwisabject to service of process and whose
joinder will not deprive the court of jurisdictimver the subject matter of the action shall be
joined as a party in the action if (1) in the p@fs@bsence complete relief cannot be
accorded among those already parties, or (2) tteopelaims an interest relating to the
subject of the action and is so situated that thgodition of the action in the person's
absence may (i) as a practical matter impair oreitlepthe person's ability to protect that
interest or (ii) leave any of the persons alreaalfies subject to a substantial risk of incurring
double, multiple, or otherwise inconsistent obligas by reason of the claimed interest. If

the person has not been so joined, the court stagr that the person be made a party. . . .

The Bankruptcy Rule 7019 limitations do not appiyenbecause the Debtor (i.e., the party
being joined) does not argue that this court laekisdiction to hear the Emergency Petition;



to the contrary, the Debtor argues that jurisdict®proper in this court. The Debtor's
argument for transfer of venue under 8 1412 isidensd infra.

[15] Section 362(b)(4) states as follows:

(b) The filing of a petition under section 301 [Jatary cases], 302 [Joint cases], or 303
[Involuntary cases] of this title, . . . does npecate as a stay—

(4) under paragraph (1), (2), (3) or (6) of subsecfa) of this section, of the commencement
or continuation of an action or proceeding by aggamental unit . . . to enforce such
governmental unit's or organization's police arglif@ory power, including the enforcement
of a judgment other than a money judgment, obtainesh action or proceeding by the
governmental unit to enforce such governmentalaunit. police or regulatory power.

[16] See also In re Rabzak, 79 B.R. 966, 968 (B&hkrPa.1987)(Twardowski, J.)
(Bankruptcy court found that a debtor could notogea summons matter to enforce a
township ordinance prohibiting the dumping of rigbbbecause the ordinance was designed
to protect public health and safety and, therefitve summons matter was within the "police
and regulatory power" exception to § 1452).

[17] The Emergency Petition can be distinguishedhfthe Orphan's Court action in In re
Bankruptcy Appeal of Allegheny Health, Educationl &esearch Foundation ("AHERF"),
252 B.R. 309 (W.D.Pa.1999). In AHERF, the Penngylw@ttorney General brought an
action in state Orphans' Court against the dehisyant to the state's parens patriae powers
seeking to protect the debtor's charitable endovsarsuant to Non-Profit Corporation
Law, 15 Pa.C.S.A. 8§ 5547(b). The AHERF Court recogphthat "The Orphans' Court
proceedings initiated by the Attorney General areabout advancing any pecuniary interest
of the Commonwealth as a creditor, or that of atigen-beneficiaries of the charitable
corporations' charitable missions, but rather ad@ut its role as the sole champion of the
public health, safety and welfare in matters aifectharitable trusts and foundations for
which the public is an intended beneficiary." AHERB2 B.R. at 328. In contrast, the
Emergency Petition seeks to control the Debtosstas— although not for the pecuniary
interest of the Commonwealth — ultimately, for thenefit of individual policyholders and
creditors of RIC. Even though the public may beralirect beneficiary of the
Commissioner's orderly liquidation of RIC, the pal not the intended beneficiary of the
Emergency Petition.

The Emergency Petition can also be distinguisheah ihe insurance commissioner's action
in Herman v. Brown, 160 B.R. 780 (E.D.La.1993),iagban individual debtor for violations
under RICO, federal securities law and state lawe dourt found that action to be the
enforcement of a police and regulatory power. Towrtcconcluded that the commissioner in
Herman was not attempting to "gain an economic @idgge over other creditors” and,
therefore, did not fall within the pecuniary intsréest. Herman, 160 B.R. at 783. Instead, the
court found that the Commissioner was primarily iwaded to effectuate public policy by
preventing repeated violations of the insurancescidtl



[18] In Herman, the court was construing the tegovernmental unit” in deciding whether
the commissioner's action fell within the exceptiothe automatic stay in 11 U.S.C. §
362(b)(4).

[19] A court may consider whether an entity is avgrnmental unit" when performing a
particular activity. Cf. Wade v. State Bar of Anmeo(In re Wade), 948 F.2d 1122, 1123-24
(9th Cir.1991) (Court concluded that the State &akrizona was an instrumentality of the
Arizona Supreme Court, and, therefore, a "goverrnatemit” under § 101(27), for the
purpose of conducting disciplinary proceedings.){easis added).

[20] Although the district court opinion was revetlsand remanded, the district court's
conclusion that the state was not the real parigterest was affirmed at General Railway
Signal Co. v. Corcoran, 921 F.2d 700 at 705, mtB Cir.1991).

[21] The court in General Railway found a "cleattgan” in the case law that "when a state
officer or agency is a party in its capacity asiii@ator or receiver, the state is not considered
to be the real party in interest" (General Railwé48 F.Supp. at 643) and distinguished those
cases in which the "insurance commissioners wet@panot in their capacity as receivers,
but rather as state agencies or officials direasigerting significant state interests.” Id. at 644.
See citations therein.

[22] "The state need not be named as a party watlfdiversity] jurisdiction; an officer or an
agency which is simply ‘the arm or alter ego of $@te' may not be sued in diversity."
Skandia., 441 F.Supp. at 721(citations omitted).

[23] The Commissioner cites to 1 Collier On Bankoypf 3.07[2] (15th ed. rev.2001), which
states: "Whether the exceptions to removal contbiimeection 1452 should apply to removal
effected under section 1441 is another issue ahliegethe bankruptcy policy announced in
section 1452 ought to apply to all removals, whetheler section 1452 or 1441." No case
law is cited to support this view.

[24] The United States Supreme Court concludedGaaigress did not intend that § 1452
would be the exclusive basis for removals and relmah bankruptcy related cases. Things
Remembered, Inc. v. Petrarca, 516 U.S. 124, 12 S1Ct. 494, 133 L.Ed.2d 461 (1995).
Other bankruptcy courts that have considered tise SBupreme Court's decision in Things
Remembered and the relationship between the gamenaind statute (28 U.S.C. § 1447(c))
and the more specific bankruptcy remand statutdJ(&3C. § 1452(b)) have said:

[Things Remembered] which holds that § 1447(c) &1d52(b) can "comfortably coexist in
the bankruptcy context,” means that 8§ 1447(c) eagplied to bankruptcy removals and
remands instead of (or to fill gaps in) § 1452(dl #s implementing rules when: (1) the
preconditions of § 1447 are satisfied; and (2) daia would not be inconsistent with §
1452(b). Things Remembered, 516 U.S. at 127, 1C6 &t 497.

In re Hotel Mt. Lassen, Inc., 207 B.R. 935, 939r{BaE.D.Ca.1997). See also In re Ciclon
Negro, Inc., 260 B.R. 832, 836 (Bankr.S.D.Tx.2001).

It may be that the general removal statute (28@l1.8.1441) and the bankruptcy removal
statute (28 U.S.C. § 1452) should likewise coexibdwing a defendant to remove a
bankruptcy matter under either section, if: (1) pheconditions for removal under 8§ 1441 are



met; and (2) removal under § 1441 would not bensdient with the provisions of § 1452.
This approach follows the rule of statutory condtian that a statute should be construed so
that all of its provisions are brought into harmo8ge Housing Authority of Pittsburgh v.
Collins (In re Coallins), 199 B.R. 561, 567 (Bankr.®Wa.1996).

Because the § 1452 police or regulatory power ex@epoes not apply in this case, removal
of the Trust Action under § 1441 might not be vidves an "end run" around the § 1452
restrictions. However, if the police and regulatpower exception of § 1452 did apply to the
Trust Action, the more challenging question wouéd $hould the exceptions in § 1452
prevent a defendant from removing a bankruptcytedlaatter, if the defendant otherwise
could have removed the matter under § 1441 ondhs lof diversity jurisdiction (§ 1332)?
At least one court has decided that matters cammoémoved directly to the bankruptcy
court on the basis of diversity jurisdiction. Sealédlome Cable Concepts, Inc. (In re Best
Reception Systems, Inc.), 219 B.R. 980, 983 (B&nkr.Tenn.1998)(However, the § 1452
exceptions were not at issue.).

[25] In Grace Community, | followed the line of dgons holding that, before a court can
decide a motion to transfer or change venue, it fimss decide whether any removal was
proper and/or whether the court has subject maftisdiction over the removed proceeding.
The home court in Grace Community was the Banksu@taurt for the Middle District of
Pennsylvania.

[26] See discussion regarding mandatory abstemi@ection 11.C., infra.

[27] Indeed, at the request of the parties, argt afinsultation with Judge Gonzales (with the
consent of the parties), | earlier deferred comsitilen of the Remand Motions and the Venue
Motions until the parties argued, and Judge Goszddeided, various motions pending
before him and raising identical or similar issuasluding the Commissioner's request for
dismissal of the RGH chapter 11 case. Subsequéntye matters were withdrawn or
resolved and the parties resumed in this courptbgsecution of their competing requests for
relief.

[28] It may be appropriate for the "removal coud'decide a remand and abstention prior to
a venue motion if transferring the matter to thenbacourt will only cause further delay or
result in a waste of judicial resources. Grace Comity, 262 B.R. at 628-29 (citing Ni Fuel
Co., Inc. v. Jackson, 257 B.R. 600, 611-12 (N.Da3000)).

[29] The only mandatory abstention factors abouttvithe parties disagreed were the fourth
and sixth factors. However, the Trust Action magodhil to meet the test of the fifth factor
(that the action could not have been commencedederal court absent jurisdiction under
28 U.S.C. § 1334) if diversity jurisdiction unde8 P.S.C. § 1332 is proper. Because |
concluded that the Trust Action was removed prop@nder § 1452, 1 did not reach the issue
of whether the Trust Action could also be removedh® basis of diversity jurisdiction under
28 U.S.C. §1332.

[30] "Related to" proceedings constitute the obtundaries of bankruptcy court
jurisdiction. Core proceedings represent a sulfsgelated to" proceedings. Adams v.
Prudential Securities, Inc. (In re Foundation f@wNEra Philanthropy), 201 B.R. 382, 387-
88 (Bankr.E.D.Pa.1996)(Fox, J). See also In re@elte Cream Co., 82 B.R. 933, 936



(N.D.11.1987)("a proceeding that is not a relapgrdceeding a fortiori cannot be a core
proceeding”).

To determine whether a civil proceeding is "relat@da bankruptcy case, the Third Circuit
Court of Appeals has said that a court must deétidewhether the outcome of [the civil
proceeding] could conceivably have any effect andstate being administered in
bankruptcy." Pacor, Inc. v. Higgins, 743 F.2d 9834 (3d Cir.1984) (citations omitted),
overruled on other grounds by Things RememberedyvinPetrarca, 516 U.S. 124, 134-35,
116 S.Ct. 494, 133 L.Ed.2d 461 (1995)(Stevenpdcwrring). The Pacor test for "related to"
jurisdiction was discussed favorably by the U.r8me Court in Celotex Corp. v. Edwards,
514 U.S. 300, 308, 115 S.Ct. 1493, 1499, 131 L4&Ed@3 (1995), and in footnote 6 of
Celotex, the Supreme Court noted that eight otimewit courts adopted the Pacor test with
little or no variation.

The relief sought in the State Court Actions aim$ake property out of the Debtor's
bankruptcy estate, thus directly impacting the lbaptcy estate and creditors. Clearly, the
actions are "related to" the bankruptcy case.

[31] Not all circuits are in agreement on the baans of a bankruptcy court's core
jurisdiction. For example, the Fifth Circuit Cowft Appeals' formulation of the bankruptcy
court's core jurisdiction as set forth in Wood vo&l (In re Wood), 825 F.2d 90 (5th
Cir.1987), is reflective of a reading of Marathohigh, at least one court has said, is more,
rather than less, restrictive of such jurisdictiBee PSINet, Inc. v. Cisco Systems Capital
Corp. (In re PSINet, Inc.), 271 B.R. 1, 29 (Bankd.Bl.Y.2001). A number of opinions by
the Third Circuit Court of Appeals on the core/raore distinction employ the Wood
standard. See Torkelsen v. Maggio (In re Guild @adery Plus, Inc.), 72 F.3d 1171, 1178
(3d Cir.1996); In re Marcus Hook Dev. Park, Inel3%.2d 261, 267 (3d Cir.1991); Beard v.
Braunstein, 914 F.2d 434, 444 (3d Cir.1990). By whgontrast, the Second Circuit has said
that "Congress intended that "core proceedingsldumelinterpreted broadly, close to or
congruent with constitutional limits. . . . preggiihe notion to its constitutional bounds.” In
re Ben Cooper, Inc., 896 F.2d 1394, 1398 (2d Ce0)9quoting In re Arnold Print Works,
Inc., 815 F.2d 165, 168 (1st Cir.1987)(Breyer,@hich, in turn, relied upon statements of
the legislative sponsors of the BAFJA. See PSIblgira, for an extensive survey of Second
Circuit law on this subject.

[32] Although the Debtor in this case may be plagra liquidation, rather than a
reorganization, ownership of the cash and righes tive insurance policy proceeds would
still greatly impact the distribution of assetsteditors if the Debtor's plan is for an orderly
liquidation of assets.

[33] The State Court Actions do not "arise in" enkruptcy because, when originally filed,
the State Court Actions had an existence indepdradeéhe Debtor's bankruptcy case in state
court under the Pennsylvania insurance law. HowekierDebtor's bankruptcy filing created
an estate under Bankruptcy Code 8§ 541 and, there#fe State Court Actions could no
longer be viewed in a vacuum. That they were conuaeim state court prior to the Debtor's
chapter 11 filing does not preclude a determindtiar they are "core" proceedings.

[34] While a determination of what constitutes pedp of a bankruptcy estate seems an
inherently core matter, it would be overly broasttmclude that every matter that implicates
"property of the estate" is a core matter. In G{d€orp. v. AlU Insurance Co. (In re Celotex



Corp.), 152 B.R. 667, 672 (Bankr.M.D.Fla.1993), tlaakruptcy court said that a conclusion
that all matters dealing with property of the est@ate core matters would not comport with
the United States Supreme Court's decision Marathloe Celotex court decided, however,
that any proceeding pertaining to property of thi@te should be presumed to be a core
proceeding, which presumption could be rebuttedot€r, 152 B.R. at 673 (emphasis
supplied). In discussing this presumption, the @xl@ourt wrote:

[W]here the action brought in a Chapter 11 casthbydebtor-in-possession is a declaration
of rights and not a mere state court contract actleen the presumption of core continues. . .
. The presumption is even stronger when the dd®araf rights is coupled in a material way
with the reorganization of the debtor. Even in Miaoa, the court stated "[b]ut the
restructuring of debtor-creditor relations, whishat the core of the federal bankruptcy
power, must be distinguished from the adjudicatibstate-created private rights, such as the
right to recover contract damages that is at igsti@s case. . . . Therefore, some nexus
between the matter and the reorganization progess ancourages the presumption of
core."

Celotex, 152 B.R. at 674. The court's analysiseiotex is a thoughtful treatment of this
issue, but I am not prepared to employ a ruledahgtproceeding pertaining to property of the
estate is presumptively core. While use of suchwacé may not be inconsistent with
Marathon, Halper, and Wood, | prefer, in analyzngh matters, a less mechanical approach.

[35] | do not subscribe to the view that the bapikey court has exclusive jurisdiction over
all core matters, seemingly expressed in this pgsgaoted from Ascher and in the passage
qguoted from Johnson, below. If this were so, whyld@& 1334 permit discretionary
abstention involving core matters and why would482 permit equitable remand of core
matters? See, also, 28 U.S.C. § 1334(b)("Notwititstey any Act of Congress that confers
exclusive jurisdiction on a court or courts othaart the district courts, the district courts
shall have original but not exclusive jurisdictiofall civil proceedings arising under title 11,
or arising in or related to cases under title 1fefphasis added.]

[36] | also conclude that the State Court Actiormuld be timely adjudicated in state court,
thereby meeting the sixth factor for mandatory afuson. A fuller discussion of this issue is
contained in Section II.D., infra, as it also rekato discretionary abstention.

[37] See, e.g., Westmoreland Human Opportunities, . Walsh, 246 F.3d 233 (3d
Cir.2001)(The debtor's interest in its grant relaship with the Department of Housing and
Urban Development, as defined by applicable norkhgaicy law, was insufficient to
constitute § 541 estate property).

[38] "Federal Rule of Evidence 201 authorizes atctmutake judicial notice of an
adjudicative fact "not subject to reasonable desput. [and] so long as it is not unfair to a
party to do so and does not undermine the triaftsofact finding authority.” In re Indian
Palms Assoc., 61 F.3d 197, 205 (3d Cir.1995). Tabtdr expressed no objection to my use
of the Report.

[39] See n. 30, supra.

[40] Congress enacted the McCarran-Ferguson Agsponse to United States v. South-
Eastern Underwriters Ass'n, 322 U.S. 533, 64 S.082, 88 L.Ed. 1440 (1944), which held



that the dormant Commerce Clause of the Constitygieempted state insurance regulation.
Ochs v. Simon (In re First Central Fin. Corp.), ZBR. 502, 518
(Bankr.E.D.N.Y.2001)(citing In re Rubin, 160 B.R6® 278 (Bankr.S.D.N.Y.1993)). Section
1011 of the McCarran-Ferguson Act (15 U.S.C. § )@tavides that:

Congress hereby declares that the continued réguland taxation by the several States of
the business of insurance is in the public intesasd that silence on the part of Congress
shall not be construed to impose any barrier taelgelation or taxation of such business by
the several States.

Section 1012(a) of the McCarran-Ferguson Act (15.0. § 1012(a)) further provides that:

(a) The business of insurance, and every persaagedgherein, shall be subject to the laws
of the several states which relate to the regulatiotaxation of such business.

[41] The Third Circuit recognized the state's iatrnn regulating insurance companies,
writing: "[T]he regulation of insurance companiegble to meet their obligations entails the
type of strong state interest in which applicatdBurford abstention is appropriate. Like
the valuable natural resource involved in Burf@alyent and healthy insurance coverage is
an essential state concern."” American Home Assard@tzl F.2d at 1045. The Burford
abstention doctrine is discussed in this sectioinai

[42] This state statutory overlay was not preser8uperintendent of Ins. for New York, as
Liquidator of First Central Ins. Co. v. First CaltFin. Corp. (In re First Central Fin. Corp.),
269 B.R. 481 (Bankr.E.D.N.Y.2001). During the Fetygul3, 2002 supplemental oral
argument, counsel opposing abstention arguedhbdtitst Central court did recognize that
there had been management misconduct, but thededkttiat such issues could not be
considered in interpreting the tax allocation agreet before it, a simple exercise in contract
law. This decision, however, arose in the contéxtitether the company's executives' prior
course of self-dealing should be considered inmmé&ting the contract. This question is not
presented here. Moreover, no insurance-related statute was apparently at issue in that
decision, as exists here. Even if there were, éagrith the Commissioner that the Tax
Allocation Agreement at issue here should be vieagainst the backdrop of the statutorily-
imposed fairness requirement. Ultimately, howetreat decision will be left to the state
court.

[43] Neither party could direct the court to angiden interpreting this section of the
statute, which was codified as currently writteri#92 by P.L. 1519, No. 178, § 19
(December 18, 1992). Prior to that, similar languags found in 40 P.S. 459.7(c) (1991)
which was codified in 1971 by P.L. 263, No. 65, @dly 29, 1971).

[44] There is decisional law in Pennsylvania adsiresand governing the relations between
and among parent corporations, their subsidianeslaeir respective directors, shareholders
and creditors. E.g., see generally, Lumax Indus., \. Aultman, 543 Pa. 38, 669 A.2d 893
(1995). At issue here, though, at least in paipterpretation of a state statute that is, as yet,
uncircumscribed by decisional law. The Third CitcDourt of Appeals has recognized that .
.. itis not the role of a federal court to expatate law in ways not foreshadowed by state
precedent.” City of Philadelphia v. Beretta U.SC&rp., 277 F.3d 415, 2002 WL 29740, *3
(3d Cir.2002).



[45] This doctrine is so named because it was é@nsinciated by the Supreme Court in
Burford v. Sun Oil Co., 319 U.S. 315, 63 S.Ct. 108BL.Ed. 1424 (1943), holding that
"federal courts should exercise equitable discnedind refrain from exercising authority over
guestions involving basic problems of state popeytaining to the regulation of important
state natural resources, even if federal coursgiction is predicated on diversity of
citizenship.” Grode v. Mutual Fire, Marine and Imdains. Co., 8 F.3d 953, 956 (3d
Cir.1993). In the 1996 decision Quackenbush v.talésIns. Co., 517 U.S. 706, 116 S.Ct.
1712, 135 L.Ed.2d 1 (1996), the Supreme Courtfadrihat federal courts should only
dismiss or remand cases under the Burford abstedtotrine if equitable or discretionary
relief is sought. Id., at 730, 116 S.Ct. 1712. &bibn may be applicable in a damages
action, but in such a case it is more appropratéife federal court to postpone or stay the
damages action while the state court decides a@idmuestion of state law. Id., at 730-31,
116 S.Ct. 1712. Because the Trust Action seeksaaairelief, it may be remanded rather
than stayed.

[46] Federal courts are periodically called upowlitone state law before the state appellate
courts have established it. See, e.g., Official @omwf Unsecured Creditors v. R.F. Lafferty
& Co., Inc., 267 F.3d 340, 349 (3d Cir.2001). Hoeevhe matter before me does not
require that the bankruptcy court accept and egerairisdiction to determine the merits of
the underlying dispute. Here, other, equally effecalternatives are available: discretionary
abstention and equitable remand.

[47] These are words, which, in their plain meanioeg broad interpretation. See Twp. of
Derry, Dauphin County v. Swartz, 21 Pa.Cmwlth. 5839, 346 A.2d 853, 855 (1975)("Since
there is no definition in the Act, and the words anes in common usage, we must take their
common usage meaning.").

[48] There is no discord, under these circumstaringgturning a core matter to state court
for disposition. A declaration that the Trust Actiis core is no more than a reaffirmation,
based upon an analysis of governing and othervéssupsive decisional law, of one of the
bankruptcy court's central responsibilities — tted®mine what property constitutes the
bankruptcy estate. Yet, as the statutory and ds@siaw also make plain, the bankruptcy
court may — and sometimes should — exercise theratisn given it by Congress to defer
to other substantial and competing interests, agdhe state's important interest in the
regulation of insurance companies, including ligtion of insolvent insurers, by permitting
a non-bankruptcy court to determine the naturéefdebtor's interest as a matter of state law
in certain property. Moreover, the relief | havetieoned still leaves to the New York
Bankruptcy Court, inter alia, the resolution of atigpute over whether, after the Debtor's
interest is defined under state law, that inteiee§t541 property of the estate. See Section
I1.G.1., infra.

[49] Although paragraph 5 of the May 29, 2001 Relitabion Order directs the Rehabilitor
". .. to take possession of the assets (incluthegssets of Reliance Lloyds), contracts and
rights of action of Reliance, of whatever naturd amerever located, whether held directly
or indirectly”, 1 do not believe interpretation thiat provision controls the outcome of this
matter. The May 29, 2001 Rehabilitation Order dogisdefine "Reliance Lloyds." The
competing claims to the proceeds of the Lloydsdrediwill most likely require analysis of
the provisions of the Lloyds Policies and appliegiinciples of contract, insurance, and
federal bankruptcy law.



[50] 15 U.S.C. § 1012(b) provides, in pertinenttpar

No Act of Congress shall be construed to invalidmigair, or supersede any law enacted by
any State for the purpose of regulating the businésnsurance, or which imposes a fee or
tax upon such business, unless such Act specyfioalhtes to the business of insurance. . . .

[51] In Munich Reinsurance, the court found that®4cran-Ferguson did not effect reverse
preemption of either the Convention Act or the FabArbitration Act. Munich Reinsurance,
223 F.3d at 161.

[52] The May 29, 2001 Order was entered under & $221.15(c) and the October 3, 2001
was entered under 40 P.S. § 221.20(c). Both ratattuihs and liquidations of insurers come
under Article V of the Insurance Department AcfléR1, as amended (40 P.S. 88 221 et

seq.).

[53] In Fabe, the Supreme Court held that the psepd an Ohio statute regarding the
distribution of a liquidated insurer's assets was:

identical to the primary purpose of the insuranmapany itself: the payment of claims made
against policies . . . The Ohio statute is enadfimdthe purpose of regulating the business of
insurance" to the extent that it serves to endwag if possible, policyholders ultimately will
receive payment on their claims. That the policgkeohas become a creditor and the insurer
a debtor is not relevant.

Fabe, 508 U.S. at 505, 113 S.Ct. 2202. Similahlg,gurpose of the above-cited Pennsylvania
statutes is to collect and protect a liquidatinguirer's assets, ultimately for distribution to
policyholders and others.

[54] See, n. 5, supra.
[55] See n. 40 and 41, supra.

[56] The Debtor alleges that the Commissionerf staponsible for day-to-day operation of
RIC is also located mostly at RIC's offices in Ngark City. This was not disputed by the
Commissioner.

[57] This presumption can be distinguished fromdkeisions promoting "automatic”
transfer to the home court, which were criticizedhie Harnischfeger case, 246 B.R. at 436,
n. 42.

[58] Whether to terminate, modify, condition, omaihthe bankruptcy stay under § 362(d) is
within the discretion of the bankruptcy court. 3&a&tter of Holtkamp, 669 F.2d 505 (7th
Cir.1982); In re Shariyf, 68 B.R. 604 (E.D.Pa.1986)re Colonial Center, Inc., 156 B.R.
452, 459 (Bankr.E.D.Pa.1993). Whether an unseatnestitor should be granted relief from
the stay to continue a state court proceeding wasidered by the court in In re Hohol, 141
B.R. 293 (M.D.Pa.1992), which said:

There is no rigid test for determining when an ensed creditor . . . has established cause to
warrant relief from the automatic stay. Insteaddhges recognize that the bankruptcy court's
exercise of discretion in resolving motions foiekfor "cause” must appropriately consider



the policies underlying the Bankruptcy Code as aslthe competing interests of the
creditor, debtor, and other parties in interestha@quest for relief for "cause" under 8§
362(d)(1) must be considered on its own facts.

Hohol, 141 B.R. at 297 (citations omitted).

[59] See OMNA Medical Partners, Inc. v. Carus Headte, P.A. (In re OMNA Medical
Partners, Inc.), 257 B.R. 666, 669 (Bankr.D.Del®(0ourt exercised its discretion to
abstain from hearing a suit that was originallydgiat in a Texas state court to enjoin the
debtor, as the secured party, from conducting dipsale of its collateral; however, the court
required the parties to return to bankruptcy céurenforcement of the debtor's rights if the
Texas court determined that the collateral at issathe debtor's property.)
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