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MEMORANDUM AND ORDER
ATLAS, District Judge.

This action to enforce an international arbitrabaavis before the Court on Petitioner Karaha
Bodas Company, L.L.C.'s Motion for Summary Judgnt&orfirming Arbitral Award

("KBC's Motion") [Doc. # 14] to which RespondentrBeahaan Pertambangan Minyak Dan
Gas Bumi Negara ("Pertamina™) has responded.[1]ridereviewed the parties' briefs, all
matters of record and the applicable authorities,Gourt concludes that KBC's Motion
should be granted.

|. BACKGROUND FACTS

KBC is a Cayman Islands limited liability compaimat contracted to develop the 400 MW
Karaha Bodas Geothermal Project (the "ProjectYWest Java, Indonesia. Pertamina is an oil
and gas corporation owned by the Government 0®94@eRepublic of Indonesia and
entrusted with the exploration and exploitatiorgebthermal resources and generation of
electricity in Indonesia. PLN is a state-owned &leaitility that supplies public electricity in
Indonesia.

A. The Project

On November 28, 1994, Pertamina, PLN, and KBC edterto two contracts to establish
their roles and obligations in the Project. Purstanhe Joint Operations Contract ("JOC")
between KBC and Pertamina, Pertamina was resperfsibbmanagement of the geothermal
operations and KBC was designated the contracsporesible for financing the Project and
building, owning, and operating the generatingliites. See Petitioner's Exhibit ("PX") 2,
JOC. The Energy Sales Contract ("ESC") among KBftafina, and PLN, obligated PLN



to purchase from Pertamina the electricity gendrateKBC's facilities for specified prices.
See PX 3, ESC.

In almost identical provisions, both the JOC arelE$C required the parties to arbitrate any
disputes in Geneva, Switzerland, pursuant to thmtrat Rules of the United Nations
Commission on International Trade Law (the "UNCITIRRules"). See JOC, Art. 13.2(a);
ESC, § 8.2(a), at 18. Additionally, the arbitratimovisions required the parties to appoint
arbitrators within thirty days of a party's requisinitiate arbitration. The JOC provided that
"[e]ach party will appoint an arbitrator," whileeleSC specified that "PLN on one hand, and
COMPANY [KBC] and PERTAMINA on the other hand, wdhch appoint one arbitrator.”

Id. In the event that an arbitrator was not sebketghin this thirty-day time frame, both
contracts provided that an arbitrator would, byadéf be appointed by the Secretary General
of the International Center for Settlement of Irwesnt Disputes ("ICSID") upon the request
of any party. Id. The JOC and the ESC also contiamireually identical provisions limiting

the parties' rights to appeal or otherwise brimglgroceedings concerning a dispute subject
to the arbitration provisions. JOC, Art. 13.2(dBE § 8.2(d), at 19.

The Government of Indonesia issued a Presidengatdé2 dated September 20, 1997
indefinitely postponing the Project. However, KB@tinued development of the project
based on Pertamina’'s and PLN's assurances thRtdjeet suspension was temporary and
would be restored. The Project was restored brhgflg Presidential Decree dated November
1, 1997, but yet another Presidential Decree d#edary 10, 1998 (the "Presidential
Decree") confirmed the indefinite postponementhef®roject. As a result, Pertamina and
PLN did not fulfill their contractual obligations purchase the energy to be generated by
KBC's facilities. In February 1998, KBC gave Pertagnand PLN notice that the Presidential
Decree constituted an event of Force Majeure ubdtrthe JOC and the ESC. On April 30,
1998, KBC served its Notice for Arbitration.

B. The Arbitration Proceedings

In the Notice of Arbitration, KBC appointed Profes®iero Bernardini[2] to serve as an
arbitrator. Pertamina, however, did not designatarditrator in the allotted time of thirty
days or thereafter. Nor did Pertamina contest KBE€lsction at that time. By letter dated
June 2, 1998, KBC notified the ICSID of Pertamir@#4 inaction and requested the
appointment of a second arbitrator pursuant ta#fault appointment provisions of the
contracts. See PX 8. The ICSID questioned KBC carmcg the consolidation of disputes
under the JOC and the ESC and KBC's unilateraliappent of an arbitrator, and KBC
responded by letter dated June 22, 1998. See PRhEJICSID confirmed receipt of the June
2 and June 22 letters. PX 11. In a June 29, 1988 ko all parties, the ICSID recapped the
prior correspondence, noted Respondents' failuresjpond, and expressed its intent to grant
KBC's request to appoint the second arbitrator.F5€é2. The ICSID also provided to the
parties at this time the name of Dr. Ahmed El-Kashrd his accompanying curriculum
vitae,[3] and requested that any objections tath@ointee be proffered by July 13, 1998.
The ICSID sent all the preceding correspondendétlté by courier and to Pertamina by fax
and courier. See PX 15. Respondents did not objaetspond to the potential
appointment.[4] On July 13, 1998, having receiveccommunications from Respondents,
the ICSID notified them of its intent to appoint.[Bl-Kosheri, see PX 16, and made the
appointment on July 15, 1998, copying all partseg PX 17. Dr. El-Kosheri accepted the
nomination on July 16, 1998. See PX 18. PursuatitedOC and the ESC, the two



appointed arbitrators selected Mr. Yves DerainSlaairman of the arbitration panel (the
"Tribunal"), and duly notified the parties. See PX

Before proceeding on the merits of the case, PlguMested that the Tribunal first consider
certain preliminary issues. See PX 21. The Tribinealrd the parties on these preliminary
issues on November 19, 1998. Following the heaRihgdy and Pertamina, represented jointly
by the same lawyers, submitted a joint memorial, a memorandum, contending that KBC
had improperly attempted to consolidate claimsrajalifferent parties arising under
separate agreements or putative agreements arntth¢hBtibunal had been improperly
constituted as the result of (1) the nature of #irparty arbitration and (2) KBC's failure to
honor the arbitrator nomination provisions of tH&(E See PX 23, Respondents' Memorial
Regarding Preliminary Issues. Respondents partemipa further argument on their
preliminary objections at a hearing on May 31, 1999

On October 4, 1999, the Tribunal issued a unaninkvabminary Award, which held, in
pertinent part, that: (1) the Tribunal was propedystituted; (2) KBC was entitled to file its
claims, based on the JOC and the ESC, in a singigeadion; and (3) the Government of
Indonesia was not a proper party to the arbitratBae PX 28, Preliminary Award, at 34.

KBC, after a brief extension of time, filed its Read Statement of Claim on November 24,
1999. Thereafter, Pertamina and PLN sought, and gramted, a series of extensions to file
a response to KBC's Revised Statement of Claim.Tfieinal also granted Respondents’
March 6, 2000 joint request for a further extendmaccommodate their change of counsel.
Ultimately, pursuant to an agreement of the pattiaswas memorialized in Procedural
Order No. 4, KBC filed a Revised Statement of Clamad First Memorial supplementing its
claims on November 942 24, 1999; Respondents stduratReply and First Memorial on
April 7, 2000; KBC submitted a Rebuttal and Secbfamorial ("Rebuttal”) on May 8, 2000;
and Respondents submitted a Rejoinder to KBC's ®R&laind Second Memorial on June 9,
2000. Procedural Order No. 4 set the hearing omirgts for June 19 through June 30,
2000. See PX 38.

Pertamina and PLN sought a further continuanceaaddional discovery after being served
with KBC's Rebuttal, which they claimed containedvassertions and "significant elements
of its case in chief" that had not previously besvealed. The Tribunal denied their requests.
Further, the Tribunal determined that any adjustr@the proceedings, that could be
necessary, would be decided at the end of theriged?X 57.

The hearing on the merits began June 19, 2000lasddccon June 23, 2000. The hearing
resulted in a transcript of over 800 pages refhgcéxtensive argument of counsel and live
testimony from seven witnesses. Written withestestants were also submitted by the
parties. The Tribunal noted that at the conclusibiihe hearing, counsel "declared that they
waived their respective requests for discoveryd emnfirmed that they had no objection
beyond those already stated as to the conducegirtbceedings. PX 71, Final Award, at 12;
see Transcript of Arbitration, Vol. V, at 807-08,8 Post-hearing briefs were submitted on
August 7, 2000. PX 71, Final Award, at 13.

On December 18, 2000, the Tribunal issued its FAwedrd which held that Pertamina and
PLN had breached the ESC and that Pertamina hadhw®d the JOC. Id. at 24, 47. The
Tribunal reasoned that Respondents contractuadlynasd the risk of the harm created by the
Presidential Decree. Id. at 19-20. Further, thedmal awarded KBC $111,100,000 to recoup



its expenditures on the Project, $150,000,000 tuwréulost profits, and $66,654.92 in costs
and expenses, plus four percent interest from 3ariy2001, until the date of full payment.
Id. at 47.

KBC seeks enforcement of the Final Award in thisgeeding pursuant to the Convention on
the Recognition and Enforcement of Foreign Arbi&kalards, June 10, 1958 ("New York
Convention"), codified at 9 U.S.C. § 201 et seq.

Il. STANDARD OF REVIEW

The parties agree that the recognition and confionaf international arbitral awards is
governed by the New York Convention. See 9 U.S.20E Schlumberger Tech. Corp. v.
United States, 195 F.3d 216, 217 (5th Cir.1999h€"§oal of the Convention, and the
principal purpose underlying American adoption andlementation of it, was to encourage
the recognition and enforcement of commercial eatbdn agreements in international
contracts and to unify the standards by which agesws to arbitrate are observed and
arbitral awards are enforced in the signatory coemt' Imperial Ethiopian Gov't v. Baruch-
Foster Corp., 535 F.2d 334, 335 (5th Cir.1976) tapgoScherk v. Alberto-Culver Co., 417
U.S. 506, 94 S.Ct. 2449, 41 L.Ed.2d 270 (1974) Wew York Convention is formally
incorporated into United States law through impletimg legislation found at 9 U.S.C. 8§
201-208.

In keeping with the expeditious nature of arbitratithis implementing legislation provides
for a "summary procedure" for enforcement of foneggbitral awards. Imperial Ethiopian
Gov't, 535 F.2d at 335. Permissible defenses avefel "the court shall confirm the award
unless it finds one of the grounds for refusal efiedral of recognition or enforcement of the
award specified in the said Convention." 9 U.S.Q0% (emphasis added); 943 Imperial
Ethiopian Gov't, 535 F.2d at 335-36. The defenpesifed in the Convention are narrowly
construed to give effect to the Convention's gé&nzouraging the timely and efficient
enforcement of awards. In re Arbitration Betweeans Chem. Ltd. and China Nat'l| Mach.
Import and Export Corp., 978 F.Supp. 266, 310 (Be®.1997), aff'd, 161 F.3d 314 (5th
Cir.1998). In short, there is a "general pro-endonent bias" manifested in the Convention.
American Const. Mach. & Equip. Corp. v. Mechani€smst. of Pakistan, Ltd., 659 F.Supp.
426, 428 (S.D.N.Y. 1987).

The New York convention contains only seven possildfenses. 9 U.S.C. § 201, Art. V.
Recognition and enforcement of the award may hesesf if the losing party furnishes proof
that: (a) the parties to the agreement were urateesncapacity or the agreement was
invalid under the law to which the parties havejsctied it; (b) the party against whom the
award was invoked was not given proper notice efappointment of the arbitrator, the
arbitration proceedings, or was otherwise unablarésent his case; (c) the final award deals
with a difference not contemplated by the submisstoarbitration or is beyond the scope of
the submission to arbitration; (d) the compositibthe arbitral authority or the arbitral
procedure was improper and not in accordance Wwelagreement of the parties; or (e) the
award has not yet become binding or has been stayaccompetent authority. 1d., Art. V(1).
A court also may refuse confirmation on a arbignabrd if it finds (a) the subject matter of
the difference between the parties is not capddettiement by arbitration under the law of
the enforcing state or (b) enforcement of the avimai would be contrary to the public
policy of the enforcing state. Id., Art. V(2).



Although it is necessary for the Court to analyateptial New York Convention defenses
raised by Pertamina, "[a]bsent extraordinary cirstances, a confirming court is not to
reconsider the arbitrator's findings." Europcalidta. Maiellano Tours, 156 F.3d 310, 315
(2d Cir.1998). A mistake in fact or law is insuféat to refuse confirmation of an arbitral
award. Id. at 316.

The burden of proof in confirmation proceedingsg@s the party defending against
enforcement of the arbitral award, in this casetdP@na. Imperial Ethiopian Gov't, 535 F.2d
at 336; Empresa Constructora Contex Limitada \kiJdec., 106 F.Supp.2d 1020, 1024
(S.D.Cal. 2000); American Const. Mach. & Equip. o659 F.Supp. at 428.

lll. CONTRACTUAL WAIVER OF OPPOSITION TO ENFORCEMEN

As a threshold matter, the Court must determinethdrePertamina agreed in the JOC or
ESC to forgo any defense against enforcement cdithieration award. KBC contends that
the following language, present in both contraatshibits Pertamina from opposing KBC's
enforcement action:

The award rendered in any arbitration commenceeumeler shall be final and binding upon
the Parties and judgment thereon may be enteranyirtourt having jurisdiction for its
enforcement. The Parties hereby renounce theit tigappeal from the decision of the
arbitral panel and agree that in accordance withi@e641 of the Indonesian Code of Civil
Procedure neither Party shall appeal to any coom the decision of the arbitral panel and
accordingly the Parties hereby waive the applidgiof Articles 15 and 108 of Law No. 1 of
1950 and any other provision of Indonesian Law r@gdilations that would otherwise give
the right to appeal the decision of the arbitraigdaln addition, the Parties agree that neither
Party shall 944 have any right to commence or raairdgny suit or legal proceeding
concerning a dispute [hereunder until the disp{}¢i&s been determined in accordance with
the arbitration procedure provided for herein arehtonly to enforce or facilitate the
execution of the award rendered in such arbitration

JOC, Art. 13(d); ESC, § 8(d). Pertamina contendsttis provision does not constitute a
waiver of its rights under the New York Convention.

Neither party has cited a case analyzing languegggely like that in the contracts at issue
here. KBC relies on In re Arbitration Between Chedlay Aeroservices and Arab Repub. of
Egypt, 939 F.Supp. 907 (D.D.C.1996). However, tbieling in that case is not precisely on
point. In that case, the United States District i€éar the District of Columbia found that an
Egyptian ruling nullifying an arbitration award wasproper because it was "the clear intent
of the parties that any arbitration of a disputsiag under the Contract is not to be appealed
to any court.” Id. at 912. While Chromalloy supgdtte conclusion that language such as
that quoted above constitutes a waiver of Pertamiight to appeal the arbitration award, the
current proceeding is not an appeal but an enfoeo¢lrction. Chromalloy did not address
the affect of such language on a party's righaitser New York Convention defenses in
opposition to an enforcement proceeding.

Pertamina cites M & C Corp. v. Erwin Behr GmbH &.C&7 F.3d 844, 847 (6th Cir.1996),
for the proposition that the contract provisionstga above do not constitute a waiver of its
defenses under the New York Convention. The conatassue in M & C Corp., provided
that "[t]he arbitral award shall be final" and thia¢ parties have "waived their right to any
form of appeal.” Id. The M & C Corp. court determihthat notwithstanding the contractual



language at issue in that case, the party agaimstwihe award was rendered was entitled to
contest the validity and enforceability of the asvpursuant to the New York Convention. Id.
The Sixth Circuit was concerned that to hold otheewwould insulate [arbitration]
judgments from judicial review even in cases inuaiMraud, procedural irregularities, or
exertion of improper influence upon arbitratorsl.’ |

The contractual provisions at issue here are braade the one in M & C Corp. in that they
limit not only appeals but the "right to commencearaintain any suit or legal proceeding
concerning a dispute hereunder." The Court neviegbeoncludes that Pertamina is entitled
to rulings on the arguments it raises. The preseihis one in which KBC seeks to enforce
an arbitration award which Pertamina opposes. Hoessity of a suit to enforce the award
was envisioned by the drafters of the JOC and E8glicitly, the parties thus recognized
the right to defend against such relief under tee/York Convention. Had the drafters
intended to deprive an unsuccessful party of alwNerk Convention defenses in an
enforcement proceeding, the drafters could andldhexplicitly have said so.

The defenses permitted by the New York Conventisuee that arbitral awards meet
minimum procedural standards for protecting thgditts' rights. The defenses recognized by
the New York Convention do not permit the Courattress the merits of the dispute
submitted to arbitration. See Schlumberger, 198 Bt220. The Court concludes that
Pertamina has not waived its New York 945 Convendiefenses to enforcement of the
arbitral award. Thus, the Court will consider thbstantive points raised by Pertamina's
Response.

IV. PERTAMINA'S NEW YORK CONVENTION DEFENSES

Article V of the New York Convention specifies savanited exceptions to the mandatory
enforcement of foreign arbitration awards. "Abs&cbnvincing showing that one of these
narrow exceptions applies the arbitral award welldonfirmed." Trans Chem., 978 F.Supp. at
309; see Yusuf Ahmed Alghanim & Sons v. Toys "R’, U26 F.3d 15, 20 (2d Cir. 1997).
Pertamina asserts three of the enumerated New Gankention defenses here: (1) the
composition and procedure of the Tribunal violateslterms of the parties' agreements (Art.
V(1)(d)); (2) the Tribunal deprived Pertamina oedurocess (Art. V(1)(b)); and (3) the
arbitral award violates public policy (Art. V(2)(b)

A. Alleged Violations of the Parties’ Agreements

Article V, 8§ 1(d) of the Convention provides a defe against confirmation of an arbitral
award if the respondent can prove that "the contiposof the arbitral authority or the
arbitral procedure was not in accordance with tireement of the parties, or, failing such
agreement, was not in accordance with the lawettuntry where the arbitration took
place.” 9 U.S.C. 8§ 201, Art. V(1)(d). At least attistrict court faced with an objection to
enforcement of an arbitral award based on Artidlg){d) has concluded that because of the
clear "pro-enforcement bias" of the New York Cortiam it is appropriate to "set aside an
award based on a procedural violation only if suclation worked substantial prejudice to
the complaining party.” Compagnie des Bauxites dm€& v. Hammermills, Inc., No. 90-
0169, 1992 WL 122712, *5 (D.D.C. May 29, 1992); Araan Const. Mach. & Equip. Corp.,
659 F.Supp. at 428. The Court finds the Hammermddlsision well-reasoned and adopts it as
persuasive authority. The Court therefore holds Beatamina must show that there is a



violation of an arbitration agreement between thei@s and that the violation actually
caused Pertamina substantial prejudice in theratiwib.

Pertamina argues that the Final Award should naiodéirmed because first, the Tribunal
improperly consolidated the disputes under the a@€CESC into one arbitral proceeding
and, second, the Tribunal was improperly constitliecause KBC unilaterally chose an

arbitrator in violation of the terms of § 8.2 oetESC.[6]

1. Consolidation of KBC's Claims Under the JOC B&LC

Pertamina argues that the arbitral procedure wasary to the parties' agreements because
neither the JOC or the ESC expressly allows codatdin. Because arbitration is a product
of contract, courts generally are reluctant tovaltmnsolidation unless the parties consent.
See Government of United Kingdom of Great BritaiBgoeing Co., 998 F.2d 68, 72 (2d
Cir.1993) (district courts do not have authorityctmsolidate arbitrations absent the parties
consent).

946 In this case, the Tribunal approved a singdération based on the "connexity” of KBC's
claims and the integration of the two contracts3@&¢ PX 28, Preliminary Award, at 26. The
Tribunal found that "the parties did not contemglidite performance of two independent
contracts, but the performance of a single prajeosisting of two closely related parties.”
Id. at 27. The Tribunal had "not the slightest dttiat a single arbitration was appropriate
due to the integration of the two contracts andfélcethat the Presidential Decree, the
consequences of which are at the origin of theules@affected both of them. Id. Compare
United Kingdom, 998 F.2d at 69 (reversing distcotrt consolidation of arbitration
proceedings involving separate, distinct agreemeetiween the United Kingdom and two
different parties, absent the parties' agreement).

The Tribunal based its integration finding on thet$ that the contracts were signed on the
same day; that the JOC expressly provided thaE8t@ "shall be an integral part of this
contract, and to the extent the provisions of thergy Sales Contract obligate the Parties
hereto, shall be deemed incorporated into thisraohfor all purposes”; and that the ESC
provided that it and the JOC together constituteettitire agreement between the parties. PX
28, Preliminary Award, at 26-27. In essence, thbulral concluded that the nature of the
contracts at issue is such that the parties corlégatparbitration in a single proceeding. This
Court strongly concurs. In addition, it is obvidbat separate arbitrations of the matters in
dispute among the parties under the JOC and ESGIvwame required substantial
duplication of evidence on liability, damages aedfedsive issues. Pertamina, the only
Respondent in this enforcement proceeding,[8]aarsy to both the JOC and the ESC. The
two Respondents in the arbitration, Pertamina dtid, Rvere represented by the same
counsel at all times during the arbitration. Furtiieertamina has not cited any case in which
consolidation was deemed to be in error under amgifcumstances.[9]

The Tribunal acknowledged that "the position offeparty has to be considered
independently when discussing the substance afabe, on the basis of their respective legal
and contractual situations” (Id. at 28), and cdhgfdhered to this precept in all its rulings.
There is no evidence that the Tribunal failed stidguish between the positions of
Pertamina and PLN in the arbitration. Indeed, thibuhal went to great lengths to address
947 the contentions of each separately, even thBegtamina and PLN chose to submit joint
memorials and were represented by the same coaintbed arbitration hearing. There is



simply no showing that these findings by the Tribluere in error and should not be
enforced.

In any event, Pertamina has not demonstratedttkaffered any loss of contract rights from
the consolidation. The Court concludes that thesochdation did not violate the parties'
agreements. Pertamina has not proven any prejfrdicethe consolidation. Pertamina thus
has failed to meet its burden under the New Yorkv@ation to show a violation of Article
V(1)(d) that precludes enforcement of the Final Adva

2. Appointment of Arbitrators

Pertamina also contends that the procedure usaapimint the arbitrators for the arbitration
proceedings violated the ESC.

The ESC provides for the appointment of arbitrats $ollows:

PLN on one hand, and COMPANY [KBC] and PERTAMINAj the other hand, will each
appoint one arbitrator, in each case within thi&f) days after the date of a request to
initiate arbitration, who will then jointly appoit third arbitrator within thirty (30) days of
the date of the appointment of the second arbitr&daact as Chairman of the Tribunal.
Arbitrators not appointed within the time limitst $erth in the preceding sentence shall be
appointed by the Secretary General of the IntesnatiCenter for Settlement of Investment
Disputes, upon the request of any Party.

ESC, § 8.2(a). The JOC's procedure for arbitraggmsbintment is slightly different:

Each Party [KBC and Pertamina] will appoint an &ebor within thirty (30) days after the
date of a request to initiate arbitration, who whién jointly appoint a third arbitrator within
thirty (30) days of the date of the appointmenthaf second arbitrator, to act as Chairman of
the Tribunal. Arbitrators not appointed within ti@e limits set forth in the preceding
sentence shall be appointed by the Secretary Gesfeatee International Center for
Settlement of Investment Disputes.

JOC, Art. 13.2(a). Thus, each contract providedHerappointment of arbitrators by the
ICSID in the event any party failed to meet its ovlatigation to do so. There is no question
that the Tribunal was constituted in accordancé wie express terms of the JOC. The
disputed issue is whether KBC's unilateral designatf the first arbitrator violated the ESC.

The Tribunal rejected the Respondent's positionithall disputes under the ESC, KBC and
Pertamina must jointly appoint one arbitrator wiRleN appointed the other. See PX 28,
Preliminary Award, at 30. The Tribunal found tha¢ ESC arbitration clause applies to the
entire contract, not only to disputes aligning KB&J Pertamina on one side against PLN,
and that therefore it defied common sense, in putisbetween KBC and Pertamina, to
oblige KBC and Pertamina to jointly appoint an &rdior. See id. Because the ESC does not
expressly address the method for appointing atbigan the KBC v. Pertamina situation, the
Tribunal found that the appointment of arbitratongst be made in accordance with
UNCITRAL Arbitration Rules, which the parties inparated into the ESC and which were
satisfied in this case.[10] To the extent thatdbetract interpretation issue 948 is an
arbitrable one, the Court sees no reason undédeleYork Convention to reject the
Tribunal's reasoned analysis of the ESC.



In addition, looking at the issue afresh, the Caouoricludes that Pertamina has not
established a violation of the ESC in regard tofits¢ (or any other) arbitrator's selection.
Pertamina has not claimed, before the Tribunahigr€ourt, that it failed to receive KBC's
April 30, 1998 Notice of Arbitration. That Noticadluded Prof. Bernardini as KBC's choice
of arbitrator. Pertamina also has not claimed itr@it not receive the ICSID's June 29 and
July 13, 1998 letters, see supra, at 4, informiedaina of the ICSID's intention to appoint
Dr. El-Kosheri as the second arbitrator.[11] Th&IO's action thus also indicated its
acceptance of Prof. Bernardini as the first artotraNonetheless, Pertamina lodged no
objection to the appointment of either Prof. Bedwairor Dr. EI-Kosheri.[12]

The Court also rejects Pertamina's contentionKB&i's nomination of an arbitrator without
Pertamina’s consent violates the ESC because Reatarmonstruction of the selection
procedure renders the ESC's arbitration providloadry. Under Pertamina's interpretation,
Pertamina would hold the unilateral power to prévka arbitration of disputes between it
and KBC arising under the ESC simply by refusingetect or comment on KBC's proposals
for an arbitrator. That is not a reasonable integiron of the expressed intent of the parties
as set forth in the ESC. The parties intendedithédite event a party failed to name an
arbitrator within thirty days of the request fob#ration, the ICSID would do so. In effect,
that is the scenario that transpired in this cE8€ nominated an arbitrator. Pertamina had
ample notice of this act. The time for Pertaminaltect to KBC's selection or for Pertamina
to have asserted its right to participate in th& farbitrator's appointment was within thirty
days of receiving KBC's Notice of Arbitration andbigrator selection. In the absence of an
objection from Pertamina, nothing in the ESC prdetlithe ICSID from accepting KBC's
nomination for the first arbitrator.[13] This pratee materially complies with the terms of
the ESC.[14] Pertamina's belated 949 argument$tiwdt Bernardini was improperly
selected are a futile attempt to avoid consequenicis strategic decisions not to object
timely to KBC's selection and to decline to papate in the selection of an arbitrator.

Moreover, there is no evidence — and Pertamina doesven allege —that Prof.

Bernardini, the KBC-selected arbitrator, was biaagainst Pertamina. Indeed, to the extent
Pertamina must show prejudice from the contradatimn to support this New York
Convention defense, Pertamina’'s evidence fails gvare assumes that Prof. Bernardini
unfairly favored KBC in the arbitration. All thenfings and awards were unanimous. See PX
28, Preliminary Award; PX 71, Final Award. Therenis evidence or even any allegation that
the other two arbitrators were not neutral, weeséd, or had any conflict of interest.
Therefore, Pertamina cannot show that the arlwtmagelection procedure worked any
prejudice to Pertamina. See Compagnie des Bawk€zuinee, 1992 WL 122712, at *5.

The Court accordingly holds that Pertamina hagwettits burden to show either that the
composition of the Tribunal violated the partiegge@ments or that the composition caused
Pertamina substantial prejudice.

B. Alleged Due Process Violations

The New York Convention allows denial of award @onétion if the party against whom it

is invoked can prove that it "was not given propetice of the appointment of the arbitrator
or of the arbitration proceedings or was otherwisable to present his case". 9 U.S.C. § 201,
Art. V(1)(b). This enumerated defense "essentisdigctions the application of the forum
state's standards of due process." Iran Aircraitisnv. Avco Corp., 980 F.2d 141, 145-46

(2d Cir.1992). The fundamental requirement of diuee@ss is the opportunity to be heard at a



"meaningful time and in meaningful manner." 1d146. Enforcement of the award may be
denied only if there was a procedural infirmitytthendered the proceedings fundamentally
unfair and caused prejudice to the complainingyp&tammermills, 1992 WL 122712, at *5.
A fundamentally fair hearing is one that meetsrtiieimum requirements of fairness:
adequate notice, a hearing on the evidence, andartial decision by the arbitrators. See
Generica Ltd. v. Pharm. Basics, 125 F.3d 1123, XI80Cir.1997); Sunshine Mining Co. v.
United Steelworkers, 823 F.2d 1289, 1295 (9th @87). The right to due process does not,
however, encompass the procedural rights guarabtedte Federal Rules of Civil
Procedure. Imperial Ethiopian Government, 535 at2837; Empresa, 106 F.Supp.2d at
1026; Trans Chem., 978 F.Supp. at 310 ("The rigliluie process does not include the
complete set of procedural rights guaranteed by#ueral Rules of Civil Procedure. By
agreeing to arbitration [the respondent] subjedsadf to its advantages and
disadvantages.").

Pertamina argues that it was not afforded due gsocethe arbitration because the Tribunal
(1) failed to grant a continuance and denied thierr discovery six weeks before the
scheduled hearing, and (2) "reversed," withoutfization, the Preliminary Award. The first
of these alleged procedural deficiencies relatéZettamina’s alleged inability to respond
adequately to issues raised in KBC's Rebuttal ibgein connection with its arguments
regarding discovery, 950 Pertamina further assleaisit is entitled to discovery in this
federal court proceeding pursuant to Federal Ru@al Procedure 56(f) before the Court
rules on KBC's summary judgment motion. The sealedjed procedural deficiency relates
to Pertamina's perception that the Final Awardistary to the Tribunal's Preliminary
Award, which found that the Government of Indonegie not a proper party to the
arbitration and that Pertamina could not be healdld for the acts of the Government of
Indonesia. KBC contends that Pertamina receivedl arid fundamentally fair hearing.

1. Denial of Request for Continuance and Discovery

Tribunal's Denial of Continuance and Discovery Resgs. — Six weeks before the hearing,
in early May 2000, KBC filed a Rebuttal with theldunal. Pertamina contends that it was
prejudiced by KBC's Rebuttal because KBC allegautjuded an entirely new position on
the financing of the Project, made new allegatioinhe conduct constituting Pertamina's
breach, relied on newly-submitted awards in thérations known as Himpurna and Patuha,
identified additional witnesses, and presented degumentary evidence. Pertamina asserts
that it was required to secure new experts andWaoesses and to impose upon its existing
experts and fact withesses to review KBC's Rebattaimissions in four weeks. Pertamina
further contends it had insufficient time post-Righiuto prepare for the hearing.

In fact, KBC's Rebuttal did not assert any newrskor new legal theories for recovery.
KBC's Rebuttal responded to specific defenses @sser Respondents’ Reply by specifying
additional facts, argument, and authority suppgriia claims, including the Himpurna and
Patuha awards. The Court is aware of no rule ortheobligated KBC to specify in its
Revised Statement of Claim all evidence it intentesubmit, and every argument it
intended to make, ultimately to support its clashghe hearing. Pertamina had notice of
KBC's claims, and should have anticipated that KiBfild contest its defenses. The
arbitration proceeding was pending for approximateb years. Pertamina had ample time
to prepare its case. Moreover, the fact that KER&buttal was submitted only six weeks
before the hearing was the direct result of Respotsdirequests for extensions of time to
submit their Reply to KBC's November 1999 Revisttednent of Claim. Pertamina was



aware in mid-March 2000, when the Tribunal grantedatest request for an extension of
time, that the hearing date remained set for J@n@000. See PX 38, Procedural Order No.
4. Pertamina did not file its Reply to KBC's Redsgtatement of Claim until April 2000,
which explains the timing of KBC's Rebulttal.

To the extent Pertamina also contends that it wagainly denied discovery on the "highly
material" issue of KBC's ability to finance the feat, the record does not support the
contention. During the two years preceding thadilof the Rebuttal, Pertamina had
requested no discovery on this "highly materiatuis, even though KBC expressly sought
lost profits in its Revised Statement of Claim iaveémber, 1999, and even though Pertamina
responded to KBC's claim by arguing that KBC wattled to no damages because it could
not have completed the Project for reasons indegreraf the Presidential Decree. See PX
40, at 6. Moreover, even without the requestedodisig/, Pertamina presented substantial
evidence on the Indonesian economy (informatioilyeascessible to Pertamina and PLN),
and expert opinions on the availability of finarg;ion the size of the "geothermal reserve,”
and on the "useable resource.” See PX 39, 41,331l 44. Pertamina's 951 counsel
thoroughly cross-examined KBC's witnesses on theeis raised in KBC's Rebuttal.
Pertamina, which bears the burden to prove thah¢laging was fundamentally unfair, does
not identify specific topics or other matters itsn@evented from raising; nor does Pertamina
identify anything it would have done differentlyiifhad more preparation time. Pertamina
refers to the broad, general discovery requesisiat to its letter of submission to the
arbitrators, see PX 54, but it has not identifiesingle specific piece or type of evidence it
believes exists that would have aided in its defersthese issues. Pertamina has failed to
establish under the New York Convention that it wesied a fundamentally fair hearing,
and thus denied due process, as a result of thefatiscovery or a continuance after KBC's
Rebuttal.[15]

In addition, the transcript of the June 23, 200dcpedings (the last day of the arbitration
hearing) establishes that Respondents informedribanal that they were satisfied with the
record as it existed, and that they abandoned pineihearing discovery requests:

MR. CHAIRMAN: May we, before departing have a dission on what is going to be done
now in these proceedings, and we see two itembisiparticular agenda. There were first a
certain number of procedural objections which Hasen made before this hearing, and in the
procedural order we said that this would be decafezt the hearing. In summary, there was
a request for discovery from one side, and therzotgection to the submission of this
arbitral award and the business of confidentiaMgu remember this discussion.

MR. MISHKIN [Respondents' Attorney]: | think theweas a request for discovery from both
sides.

MR. CHAIRMAN: Our first question is are these regtgemaintained, all of them, part of
them, because we would like to know on what we hawecide.

MR. MISHKIN: May I just give you my views on thatigstion.

MR. CHAIRMAN: Yes.

MR. MISHKIN: And that is that the purpose of diseoy is to prepare for the hearing, it is
not to supplement the record after the hearind.tBimk the discovery requests are moot, and
if discovery is now permitted, then you have topen the proceedings and so on. So |
treated, notwithstanding the fact that it was tke&oally open, | treated this request as
effectively being denied, and we went forward. @guest went to the purported financial
ability, the purported financing that would havebenade available and other things, and |



think the record on that has been fully made. Ipnepared to rest on that record, and so |
think discovery requests should no longer be irpibture.

MR. SCHILLER [Petitioner's Attorney]: | agree.

PROF. BERNARDINI [Arbitrator]: And you agree on thaithdrawing their request. What
about yours?

MR. SCHILLER: | withdraw my request.

Hearing Transcript, Vol. V, at 807-08 (emphasisejd Thus, Pertamina expressly
abandoned its arguments concerning the timing #met alleged procedural defects in the
arbitration proceedings.

952 In any event, these procedural decisions wetkewithin the reasonable exercise of the
Tribunal's discretion. These decisions did not preWertamina from having a meaningful
hearing. They do not rise to the level of fundarakanhfairness necessary to deny
enforcement of the arbitration award.

Pertamina's Rule 56(f) Request for Discovery. —aAsther avenue in its due process
defense under the New York Convention, Pertamigaasts discovery in this lawsuit under
the Federal Rules of Civil Procedure. Specificafgrtamina requests, as it did before the
Tribunal, additional discovery related to KBC'slaito finance the Project. KBC opposes
Pertamina'’s request, contending that it is impropeler applicable law and the New York
Convention, and is unwarranted factually. Pertafirequest for discovery is denied.

Rule 56(f) of the Federal Rules of Civil Procedpezmits a district court, upon a proper
showing by the party seeking Rule 56(f) reliefdeday consideration of a motion for
summary judgment pending additional discovery. FEDCIV. P. 56(f); Krim v. BancTexas
Group, Inc., 989 F.2d 1435, 1441 (5th Cir.1993).dtder to obtain a continuance of a
motion for summary judgment for discovery purposegarty must set forth some statement
to the court indicating why additional discoverynecessary and "how additional discovery
will create a genuine issue of material fact." &nv. Bossier Parish School Bd., 240 F.3d
437, 445 (5th Cir. 2001) (citing Leatherman v. &atrCounty Narcotics Intelligence and
Coordination Unit, 28 F.3d 1388, 1395 (5th Cir. 499A party "may not simply rely on
vague assertions that additional discovery willduee needed, but unspecified facts." Krim,
989 F.2d at 1442 (internal citations omitted). ttshshow (1) why additional discovery is
needed and (2) how that discovery will create augenissue of material fact. Stearns Airport
Equip. Co. v. FMC Corp., 170 F.3d 518, 535 (5th €&99) (citing Krim, 989 F.2d at 1442).
If the party has not diligently pursued discovdrgyever, it is not entitled to relief under
Rule 56(f). See Leatherman v. Tarrant County Nasdntelligence & Coordination Unit,

28 F.3d 1388, 1397 (5th Cir.1994).

Pertamina argues that this Court's review of ite/ Nerk Convention defenses involves legal
issues subject to de novo review, but concedeghbaourt must defer to the Tribunal's
factual findings. Pertamina's Response, at 2. P@mtaalso concedes that the grounds for
review under the New York Convention typically tel#o the existing record and do not
otherwise depend on discovery. Pertamina's RespanS®é (citing Frere v. Orthofix, Inc.,
Nos. 99CIV4049 and 00CIV1968, 2000 WL 1789641,4t8 (S.D.N.Y. Dec.6, 2000)).
Discovery is particularly inappropriate in enforaamproceedings under the New York
Convention. See Imperial Ethiopian Gov't, 535 FaR837 ("the loser in arbitration cannot
freeze the confirmation proceedings in their traahkd indefinitely postpone judgment by
merely requesting discovery.").



As noted above, the right to due process protdoydtie New York Convention does not
encompass the procedural rights guaranteed byetier& Rules of Civil Procedure. See
Imperial Ethiopian Government, 535 F.2d at 337; Eae@, 106 F.Supp.2d at 1026; Trans
Chem., 978 F.Supp. at 310 ("The right to due prodegs not include the complete set of
procedural rights guaranteed by the Federal Rdl€wvd Procedure. By agreeing to
arbitration [the respondent] subjected itself soaitivantages and disadvantages.”). Pertamina
had notice at least as early as November 24, 1989) KBC's submission 953 of its Revised
Claim, that KBC was seeking lost profits.[16] Se€3L, Revised Statement, at 37. Indeed,
the issue of available financing was raised andoiinghly addressed by Pertamina, without
the benefit of any discovery, in its Reply to KB&sevised Statement, see PX 40,
Respondents' Reply, at 6, and through witnessnséatts. There is no reason to allow the
discovery Pertamina requests at this enforcemagesif the proceedings.

Finally, the Court's conclusion that the requeslisdovery is unwarranted at this stage is
supported by statements of Pertamina's counsle¢atanclusion of the arbitration hearing.
Counsel stated that "discovery is to prepare ferharing, it is not to supplement the record
after the hearing" and that Pertamina’'s discoveguest "went to the purported financial
ability, the purported financing that would havebenade available and other things, and |
think the record on that has been fully made. Ipnepared to rest on that record, and so |
think the discovery requests should no longer kbearpicture.” Hearing Transcript, Vol. V,
at 807-08.

Even if discovery were appropriate at this latgstia the parties' dispute, and even if the
Tribunal made a factual or legal error, Pertamiasi flailed to meet its Rule 56(f) burden to
demonstrate why the requested discovery is matditgd Court may not disturb the
Tribunal's ruling absent a due process violatiorgtber ground under the New York
Convention. Pertamina has failed to show that th@eace that could be discovered likely
would lead to a finding that the arbitration pracess fundamentally unfair, constituted a
due process violation for some other reason, dated the New York Convention in some
other way. Thus, Pertamina’s discovery requestruRdie 56(f) is denied.

In sum, Pertamina has failed to meet its burdeshwv that circumstances warrant opening
the record for additional evidence in this enforeatproceeding. Thus, the Court rejects
Pertamina'’s request for discovery and its arguriettiK BC's motion for summary judgment
IS premature.

2. "Reversal" of the Preliminary Award

Pertamina contends that it was denied due proclksa the Tribunal found it liable for
abiding by the requirements of the PresidentialrBedespite having determined in the
Preliminary Award that a "Government Related Evént'hot deemed to be a breach of
contract by Pertamina or PLN but a Force Majeusneexcusing KBC's non-performance.”
PX 28, Preliminary Award, at 19. Further, Pertangoatends that because the Tribunal
explicitly stated that the matters to be considexteithe hearing on the merits were to be
"issues not resolved in this Preliminary Awarddid not have notice that it would be held
liable for breach of contract. Pertamina's positiusinterprets both the Preliminary Award
and the Final Award, and defies logic. The PrelemynAward found that the Government of
Indonesia was not a party to the contracts andReetamina was not the alter-ego of the
Government. However, it expressly recognized tleataina would bear the risk of loss
arising from a Government Related Event:



954 [T]he parties took care of the close relatibRBRTAMINA and PLN with the
[Government]. They included in both contracts ardebn of "Government [R]elated Event"
and, in both contracts, the Force Majeure claudigates that a "Government [R]elated
Event" is an event of Force Majeure with respedB& only. This has two consequences
for the interpretation of the parties’ intentiom the one hand, they were acknowledging that
PERTAMINA and PLN had such a close relation witd @Ol that a decision of the latter
was not a Force Majeure event for them; on therdthed, they were confirming that the
[Government] was not a party to the contracts ssngevernmental decision which prevents
KBC to perform its obligations is not deemed tcaldereach of contract by PERTAMINA or
PLN but a Force Majeure event excusing KBC's nafopmance.

Id.

In the Final Award, the Tribunal found that Pertaanhad a contractual responsibility to
make KBC whole for a "Government [R]elated Eventt that the Presidential Decree
constituted a breach of contract by Pertamina. Tiriteunal stated:

[The Preliminary Award] was not meant to expresg\aaw as to the consequences for
PERTAMINA or PLN of a Governmental decision whidatepents the performance of the
Contracts. Contrary to Respondents' point of viéw,fact that they are not responsible for
the Governmental decision to prevent the performmariche Contracts does not exempt them
from liability if they do not perform their own aghtions in abiding by the decision. The
Governmental decisions, in this case the Presialdbécrees n. 39/1997 and n. 5/1998, do
not amount to a breach of Pertamina's and PLNIigailins. However, since a Governmental
event is not a Force Majeure event for them, them-performance has no legitimate excuse
and must be considered as a breach of contract.

Such distinction is far from being artificial, detRespondents contend. It applies each time
a party is actually prevented from performing isitractual obligations by an event which it
cannot invoke as Force Majeure due to the existehpeovisions to that effect in the
contract or by application of the law.

PX 71, Final Award, 11 56-57.

Moreover, the Preliminary Award must be read inteahwith the Notice of Arbitration and
all subsequent pleadings by claimant KBC and Redgats. KBC clearly and directly sought
relief for alleged breaches of contract. In thassumstances, if Pertamina truly thought the
Preliminary Award eliminated its liability for noperformance, then there was nothing left to
arbitrate. At the very least, Pertamina had amptea that the Tribunal would be hearing all
of the matters addressed in KBC's Revised Stateafe@iaim, submitted after the
Preliminary Award and approximately seven montHsieethe hearing on the merits.
Pertamina responded to those claims in its bridfnpe Tribunal and thus demonstrated its
awareness at the time of the matters in issueafara’'s self-serving, erroneous
interpretation of the Preliminary Award, does ngport a finding that the arbitration was
fundamentally unfair. Indeed, Pertamina has faidedemonstrate that the Tribunal's own
interpretation of its order is in any way unfounded

C. Alleged Violations of Public Policy
The Convention allows confirmation of an award ¢éoréfused if "the recognition or

enforcement of the award would be 955 contrarpéopublic policy of that country.” 9
U.S.C. 8§ 201, Art. V(2)(b). Pertamina asserts thatFinal Award is contrary to United



States public policy because it (1) violates thierimationally recognized doctrine of "abuse
of rights" by awarding lost profits to KBC; and (2)lds Pertamina liable for refusing to
violate governing Indonesian law.

Application of the public policy exception will sceed in only the narrowest of
circumstances; indeed, vacating an arbitral awad®uthis defense requires a violation of
the "most basic notions of morality and justicddrey v. Int'l Amateur Athletic Fed'n, 244
F.3d 580, 593 (7th Cir.2001) (quoting Fotochronmne, . Copal Co., 517 F.2d 512, 516 (2d
Cir.1975)); see also Europcar, 156 F.3d at 315;dtréhal Risk Ins. v. M.A.N.
Gutehoffnungshutte GmbH, 141 F.3d 1434, 1445 (CitlH998); Parsons & Whittemore
Overseas, Co., Inc. v. Societe Generale de L'Ineust Papier (RAKTA), 508 F.2d 969,
974 (2d Cir.1974). The award must violate an "exppublic policy that is well-defined and
dominant ... [and is] ascertained by referencéédaws and legal precedents and not from
general consideration of supposed public interestdustrial Risk Ins., 141 F.3d at 1445
(quoting Drummond Coal Co. v. United Mine Workebsst. 20, 748 F.2d 1495, 1499 (11th
Cir.1984) (internal quotes deleted)).

1. Does The Lost Profits Award Constitutes An "Adu$ Rights"?

The international "abuse of rights" doctrine puttidoy Pertamina in its defense of
enforcement of the Final Award is akin to Americgeod faith" principle of law. Joseph M.
Perillo, "Abuse of Rights: A Pervasive Legal Corigep7 PAC. L.J. 37, (Fall 1995). Actions
constitute an abuse within the scope of the daeifir'(1) the predominant motive for the
action is to cause harm; or (2) the exercise ajla Is totally unreasonable given the lack of
any legitimate interest in the exercise of thetrayhd its exercise harms another; or (3) the
right is exercised for a purpose other than thaiaich it exists." JOHN D. CALAMARI
AND JOSEPH M. PERILLO, THE LAW OF CONTRACTS, § 19.84th 1998).

In asserting the "abuse of rights" doctrine, Penmtandoes not argue that lost profits are never
a legitimate form of damages for breach of conttat that an award of lost profits in this
particular case, when KBC never finished constamctin the Project and the Indonesian
economy was in ruins, constitutes an abuse ofgighviolation of United States public

policy.

First, Pertamina falls far short of meeting itsdmm to show that the "abuse of rights"
doctrine is well-defined and dominant in Unitedt8&sdaw. Pertamina has not cited a single
case holding that "abuse of rights" is a recogna@ctrine in the United States or applying
that doctrine to avoid enforcement of a contractiggit. However, even assuming for
purposes of the instant motion that "abuse of sifistan accepted legal doctrine in this
country, the facts of this case, as found by thieuhal, do not meet the elements of an
"abuse of rights" as set forth by the authorityeclupon by Pertamina. There is no evidence,
and thus can be no finding, that KBC's primary naiton was to cause harm to Pertamina or
the Indonesian People; that KBC lacks a legitinnatierest in asserting its right to lost profits
by virtue of its contracts with Pertamina; or tK&8C was attempting to exercise its right to
recover lost profits for any purpose other thamg@ompensated for its losses caused by
Pertamina's failure to perform its obligations unithe contracts. The fact that KBC was
awarded a substantial sum of money, and Pertamayaimmk that its resources are better
956 spent elsewhere, does not satisfy the doctrine.



In arguing that the lost profits award constitudas'abuse of rights,"” Pertamina cites two
arbitration awards that resulted from the sameiéeatal Decree that precipitated the
arbitration in the instant case. See Petitionesgal Authorities ("LA") 2, Final Award dated
May 4, 1999, Himpurna California Energy Ltd. v. RPersero) Perusahaan Listruik Negara
("Himpurna"); LA 3, Final Award dated June 11, 198&tuha Power Ltd. v. PT. (Persero)
Perusahaan Listruik Negara ("Patuha™). The arfititainal that decided both Himpurna and
Patuha invoked the doctrine of "abuse of rightseay the claimants' awards of lost profits.
These awards contain extensive discussion of thes&of rights” doctrine. See Pertamina'’s
Response, at 60-64. A review of those awards revbkat the tribunal was influenced by
PLN's status as "an arm of governmental policyngat pursuit of the public welfare" that
had not intentionally deprived the claimant of \adile contractual rights, and by the dire
straits of the Indonesian economy.[17]

The Himpurna and Patuha Final Awards were introduic® evidence by KBC, over
Pertamina's objection.[18] Pertamina contendsdbapite its objection to those awards, it
argued for application of the "abuse of rights"tdioe detailed therein, but the Tribunal
ignored the doctrine. See Pertamina’'s Respon§@, &ertamina’'s arguments fail for several
reasons. First, prior arbitral awards are not pengal authority for the Tribunal or this
Court. See Peoples Sec. Life Ins. Co. v. Monumduntalins. Co., 991 F.2d 141, 147 (4th
Cir.1993).

Second, it is clear that the doctrine of "abusagtits" was before the Tribunal, and was not
"ignored."[19] The Final Award indicates that thebLinal in reaching its conclusion
considered the state of the Indonesian economyalasced the harm to Pertamina and PLN
against KBC's legitimate interest in enforcingatstractual rights. The Tribunal noted that
"the worsening of the economic and political sitoain Indonesia at the time has to be taken
into account as regards both the conditions athvfin@ancing could have been obtained and
possible delays in arranging the same." PX 71,IFAnard, { 133. The Tribunal further
noted, "[t]here is no doubt ... that the Claimanemtitled to obtain the benefit of its bargain

in addition to recovering the expenditures it hagurred. As stated 957 in the Himpurna
award, “[t]o limit the recovery of the victim ofteeach to its actual expenditures is to
transform it into a lender, which is commercialtydlerable when the party was at full risk
for the amount of investments made on the streofgthe contract.™ Id.,  122. Thus, by
awarding KBC its lost profits, the Tribunal nece#gaejected the "abuse of rights" doctrine
in light of the facts and arguments presented.

This Court sees no reason to revisit the merith®fTribunal’'s factual findings or its Final
Award in this regard. The Court concludes that&ema has not met its burden to establish
that the award to KBC of lost profits violates galgolicy.

2. Does the Final Award Hold Pertamina Liable Fob&ying The Law"

Pertamina lastly contends that the Tribunal hel@ltie for refusing to violate governing
Indonesian law. As discussed supra in Section RB/.Bt 953-54, this contention
mischaracterizes the Final Award. The Tribunalmtd find Pertamina liable for refusing to
break the law.[20] Rather, in the Final Award, detent with the Preliminary Award, the
Tribunal found that Pertamina had a contractuglaasibility to make KBC whole for a
"Government [R]elated Event.” The Tribunal thusrfdlPertamina liable for damages based
on the parties' express contractual allocatiomefrisk of loss. As the Tribunal pointed out,



the risk of loss was rational based on Pertamata&e relationship with the Indonesian
Government.

Pertamina accordingly has not satisfied its butdeshow that the Final Award offends the
"most basic notions of morality and justice." Erfement of the Final Award is not contrary
to United States public policy.

V. CONCLUSION AND ORDER

Pertamina did not waive its right to assert theedsés established by the New York
Convention in this case, but has failed to mediutslen of proof on any of its asserted
defenses under the New York Convention. The Canuisfthat the arbitration was not

contrary to the contractual agreements of thegmrRertamina was not denied due process in
connection with the arbitration proceeding; andRhreal Award does not violate United

States public policy. In addition, the Court comiga that Pertamina's request to be allowed
to conduct discovery in this enforcement proceedingithout merit. It is therefore

ORDERED that KBC's Motion for Summary Judgment @omhg Arbitral Award [Doc. #
14] is GRANTED.

The Court will issue a separate Final Judgment.
FINAL JUDGMENT
In accordance with the Memorandum and Order isthisdlate, it is hereby

ORDERED that Petitioner Karaha Bodas Company, L'&.CKBC's") Motion for Summary
Judgment is GRANTED. It is further

ORDERED that the Final Award in the Arbitration @&dtDecember 18, 2000 is
CONFIRMED. Therefore, in accordance with the Fisalard, KBC shall recover from
Pertamina:

(1) $111,100,000.00 for lost expenditures, plueridt at the rate of 4% per annum from
January 1, 2001 until the date of full payment;

(2) $150,000,000 for lost profits, plus interestre rate of 4% per annum from 958 January
1, 2001 until the date of full payment;

(3) $66,654.92 for costs and expenses of the atioitr, plus interest at the rate of 4% per
annum from January 1, 2001 until full payment.

Each party shall pay its own costs incurred in gneceeding.

[1] KBC also filed a Memorandum in Support of itotbn for Summary Judgment
Confirming Arbitral Award [Doc. # 16] ("KBC's Memandum"). Pertamina filed its
Memorandum in Opposition to KBC's Motion for Sumgnaudgment ("Pertamina’s
Response”) [Doc. # 29]. In addition, KBC filed agRe[Doc. # 34] and Pertamina filed a
Sur-reply [Doc. # 40].

PT. PLN (Persero) ("PLN"), was a Respondent aathération and was originally named as
a Respondent in this action. PLN was not servedchasdeen dismissed from this case, [see
Doc. # 44], pursuant to KBC's Notice of Dismisdab{. # 43].



[2] Prof. Bernardini was at the time Vice Chairn@drihe International Chamber of
Commerce's International Court of Arbitration ("I§@nd Member of the London Court of
International Arbitration. KBC's Memorandum, at 6-7

[3] Dr. El-Kosheri was also a Vice Chairman of th&€. KBC's Memorandum, at 7.

[4] KBC responded to the ICSID on July 1, 1998 fwebpy to Respondents) that it had no
objection to the appointment of Dr. El-Kosheri. $€13. The ICSID confirmed receipt of
KBC's correspondence on July 2, with copies to Bedents. See PX 14. On July 10, the
ICSID again forwarded the correspondence to Penandee PX 15.

[5] The bracketed text inexplicably is absent fritma JOC, but the omission does not affect
the meaning.

[6] KBC characterizes Pertamina's arguments astrablity” issues, and argues that
Pertamina cannot raise such issues here becagedd to submit them for decision by the
Tribunal. The Court disagrees. Disputes concerhiegches of the contracts are
encompassed by the contracts' arbitration cladsethe extent that Pertamina raises issues
as to whether the arbitration procedures were tor@ance with the parties' agreements,
these matters are not strictly arbitrability quassi. However, KBC's contention that these
contract issues were fully aired before the Tribumavell-taken. Absent some clear reason
under the New York Convention, the Court will emfthe Tribunal's award.

[7] "Connexity," as explained in the Preliminary A, relates to the legal relations between
KBC and Pertamina on the basis of the JOC on tkehand, and between KBC, Pertamina
and PLN on the basis of the ESC on the other HAK®28, Preliminary Award, at 26.

[8] See supra note 1.

[9] One treatise, cited by Pertamina in suppoitoérgument that there can be no
consolidation absent consent, acknowledges "tlsestrang support for the view that a
judicially consolidated arbitration would be enfeable under the New York Convention
where allowed by the governing local law as longlaparties have agreed (1) to arbitration
and (ii) to the same arbitral jurisdiction. Whehe parties have in effect agreed to a lex
arbitri, it is reasonable to infer that they hageesd to be governed by any mandatory
requirements of that law regarding consolidationclwimay override the express choice of
the parties in matters of composition and procedfitbe arbitral tribunal.” ALLAN
REDFERN, MARTIN HUNTER, LAW AND PRACTICE OF INTERNAIONAL
COMMERCIAL ARBITRATION 187 (2d Ed.1991). In this sa, the parties agreed to
arbitration and that the arbitration would be castdd in Geneva, Switzerland. Thus, there is
a legal foundation for the Tribunal's applicatidritee Swiss law of "connexity” to the
consolidation issue.

[10] Section 8.2(a) of the ESC provides that arspdie arising under that contract "shall
finally be settled by an arbitral tribunal (the idunal™) under the UNCITRAL arbitration

rules contained in Resolution 31/98 adopted byuthiged Nations General Assembly on
December 15, 1976 and entitled "Arbitration Rulethe United Nations Commission on
International Trade Law' as in force at the timehsarbitration commenced."



[11] Pertamina apparently argued to the Tribunal thdid not name an arbitrator because it
was contesting the legitimacy of the arbitratiod &ther contended that it did not receive
certain of the correspondence from the ICSID regardBC's request that the ICSID
appoint the second arbitrator. See PX 28, PrelirgiAavard, at 8. Pertamina does not assert
these arguments before the Court.

[12] In fact, Pertamina expressly informed the Tnhl in its Preliminary Memorial that it
had no objection to Dr. ElI-Kosheri, the arbitragetected by the ICSID. See PX 23, at 36.
Thus, Pertamina's objection is solely to fact KBC was allowed to select one of the
arbitrators.

[13] It is noted that Pertamina still lodged noeattjon to either the first or the second
individual appointed arbitrator.

[14] There are other viable interpretations of H&C arbitration clause and the parties'
contracts generally that support the procedure ustds dispute. For instance, because the
ESC and JOC are expressly integrated contractgntiast be interpreted together to
determine the intent of the parties. It is argudhé the parties to the ESC intended to be
bound by the arbitration provision (including thewasion for the selection of arbitrators) of
the JOC when a dispute involved that contract. Utitk interpretation, the arbitration
provision of the ESC would be operative only in @vent the arbitration did not include
issues arising under the JOC. Alternatively, thetiaet provisions may be harmonized by
applying the ESC methodology only when KBC and &wma both were adverse to PLN
and not to each other.

[15] The issue is not whether this Court would hgsented the discovery or the continuance.
The question is whether the procedures employedhmaninimum requirements of fairness.

[16] In its Notice of Arbitration, KBC claimed it & seeking damages from PLN and
Pertamina for breach of both the JOC and ESC. && Rotice of Arbitration, § 17(A). It
was apparent at that point that KBC's ESC claimlyikvould include lost profits, and thus
raised the issue of financing, because the ESGowiated that the Project would be
completed and electricity sold to PLN.

[17] It is noted that Pertamina's argument to @usirt, that the interests of the Indonesian
public demand that Pertamina be immune from ligbibr lost profits, is at odds with the
vigorously defended position in the arbitrationttRartamina and PLN are not the alter-egos
of the Indonesian Government. In any event, itossible that the results in Himpurna and
Patuha are attributable, at least in part, to osttaken by PLN in those cases that are
materially different from PLN's positions here.

[18] Pertamina’s reliance on Himpurna and Patulaésis somewhat disingenuous given its
argument to the Tribunal that those decisions shoat be treated as precedents. PX 71,
Final Award, 1 31.

[19] In any event, it is likely that disregard opanciple of law is not a valid basis for
avoiding confirmation under the Convention. See ML &orp., 87 F.3d at 851 n. 2
("Whatever may be meant by the manifest disregaotrithe applicable in domestic
arbitration cases, it is clear that such a doctiimes not rise to the level of a violation of
public policy that is necessary to deny confirmatd a foreign arbitral award."); RAKTA,



508 F.2d at 977 ("Both the legislative history of.A/ and the statute enacted to implement
the United States' accession to the Conventiorstawag authority for treating as exclusive
the bases set forth in the convention for vacaimgward.").

[20] Nor did the Tribunal hold that the PresidehDacree constituted a breach of contract by
Pertamina, as Pertamina has argued elsewhere.
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