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REAVLEY, Circuit Judge:

In this appeal we conclude that the district cpuoperly ordered the case to arbitration and
accordingly affirm.

BACKGROUND

Appellant Ernesto Francisco, a Philippine nationals injured on a chemical tanker ship
located on the Mississippi River. Francisco was leggal aboard the M/T STOLT
ACHIEVEMENT (the vessel), which was allegedly ogedhby Stolt-Nielsen Transportation
Group, Inc., (Stolt) a Liberian corporation.

Stolt's "Crewing Manager" submitted an affidavteating that when Stolt hires Philippine
seamen, it must comply with employment contracuiregnents of the Philippine Overseas
Employment Administration. Francisco signed sudomiract. The contract contains lengthy
provisions addressing employee compensation anefiteem the event of work-related

injury, illness, or death. It provides in sectioh& the "Standard Terms and Conditions" that
in the event of "claims and disputes arising frtis employment,” the parties agree to
arbitrate their disputes in the Philippines.[1] Bt 31 of the same document provides that
“[a]ny unresolved dispute, claim or grievance agsobut of or in connection with this
Contract ... shall be governed by the laws of tepulic of the Philippines, international
conventions, treaties and covenants where thepphks is a signatory.”

Francisco sued Stolt in Louisiana state court,risgeclaims under the Jones Act[2] and
under general maritime law for unseaworthinessfanchaintenance and cure. He alleged
that suit in state court was authorized by thergato suitors clause of 28 U.S.C. § 1333(1).



272Stolt removed the case to federal district ¢alleging that Francisco had signed an
employment contract agreeing to arbitrate clainesregy Stolt in the Philippines, and that this
agreement was subject to the Convention on theddéoan and Enforcement of Foreign
Arbitral Awards (the Convention),[3] a conventianwhich the United States and the
Philippines are both signatories. The United Statgdemented the Convention in 1970
through the enactment of 9 U.S.C. 88 201-208 (haftdr the Convention Act). Francisco
filed a motion to remand the case to state cond,Ztolt filed a motion to compel arbitration
under 9 U.S.C. § 206. The district court deniednttidion to remand, granted the motion to
compel arbitration, and dismissed the suit. Thigeabby Francisco followed.

DISCUSSION

Generally, the removal jurisdiction of the fededatrict courts extends to cases over which
they have original jurisdiction.[4] "Any civil adn of which the district courts have original
jurisdiction founded on a claim or right arisingdem the Constitution, treaties or laws of the
United States shall be removable without regarthéccitizenship or residence of the
parties."[5] Under § 203 of the Convention Act,[@]n action or proceeding falling under
the Convention shall be deemed to arise undemtlie &nd treaties of the United States."
Notwithstanding the saving to suitors clause,[[dem8 205 of the Convention Act,[8]

[w]here the subject matter of an action or proceggiending in a State court relates to an
arbitration agreement or award falling under thev@&mtion, the defendant or the defendants
may, at any time before the trial thereof, remawehsaction or proceeding to the district
court of the United States for the district andslon embracing the place where the action or
proceeding is pending.

The district court, therefore, had removal jurisidic and subject matter jurisdiction if the
pending dispute was one "falling under" the Conwent

The district court concluded that it should comgdlitration because this case fell under the
arbitration provision of the employment contrastyeell as the provisions of the Convention
Act and the Convention. Francisco essentially mélies arguments as to why the district
court erred. He argues first that his case doefaliainder the Convention Act because there
is an exception making that Act inapplicable tonsaa employment contracts. He argues
second that, under the Convention itself, his caset "capable of settlement by arbitration”
and otherwise does not fall under the Conventianakgues third that his claims are not
subject to the arbitration agreement.

A. The Convention Act (9 U.S.C. §8 201-208)

The Convention Act provides that "[a] court havjagsdiction under this 273 chapter may
direct that arbitration be held in accordance thihagreement at any place therein provided
for, whether that place is within or without theitdd States."[9] In applying the Convention,
we have held that it "contemplates a very limiteguiry by courts when considering a
motion to compel arbitration,” and that the colmd@d compel arbitration if (1) there is an
agreement in writing to arbitrate the dispute,t(i® agreement provides for arbitration in the
territory of a Convention signatory, (3) the agreatrarises out of a commercial legal
relationship, and (4) a party to the agreemenbisan American citizen.[10] "If these
requirements are met, the Convention requiresiclisiourts to order arbitration.”[11]



These elements were met in the pending case. Bana Philippine national, signed a
written employment contract stating that claims drsgputes arising from his employment,
including personal injury claims, were subject tbiation in the Philippines. The
employment contract states that it shall be gowkhyethe law of the Philippines and such
conventions and treaties to which the Philippirses signatory. The Philippines and the
United States are both signatories to the Conventi]

Title 9 of the United States Code has two chaptevant to this appeal. Chapter 1 contains
the Federal Arbitration Act (Arbitration Act). Chip 2 is the Convention Act. Francisco
argues that under § 1 of the Arbitration Act,[18asan employment contracts are excluded
from the reach of the Convention Act. He arguestitina exclusion applies to the Convention
Act because, under § 208 of the Convention Act,fhé]Arbitration Act "applies to actions
and proceedings brought under [the Convention #cthe extent that [the Arbitration Act] is
not in conflict with [the Convention Act] or the @eention as ratified by the United States."

Francisco correctly points out that the Arbitrati®det does not cover seaman employment
contracts. Section 2 of the Arbitration Act[15] geally recognizes the validity of arbitration
provisions "in any maritime transaction or a cocifievidencing a transaction involving
commerce." However, 8§ 1 of the Arbitration Act[X{pressly excludes "contracts of
employment 274 of seamen” from the reach of thet/atiion Act.

This exclusion of seamen employment contractsenAttbitration Act, however, conflicts
with the Convention Act and "with the Conventionrasfied by the United States" under §
208 of the Convention Act, and therefore is notliapple to the Convention Act. Article

[I(1) of the Convention itself is very broadly wedito provide that signing nations shall
recognize arbitration agreements "in respect afandd legal relationship, whether
contractual or not, concerning a subject matteabbgpof settlement by arbitration." The
United States, in ratifying the Convention, agreedpply it "only to differences arising out
of legal relationships, whether contractual or mdtich are considered as commercial under
the national law of the United States."[17] Neitliez Convention nor the limiting language
ratifying the Convention contemplate any excepfamrseamen employment contracts or
employment contracts in general. While the rattfaralanguage expresses an intent to limit
the reach of the Convention to commercial relatigps there is no indication that
employment contracts or seamen employment contaaetsot considered "commercial.”

In keeping with the ratification language, 8 202tt¢ Convention Act states:

An arbitration agreement or arbitral award arishog of a legal relationship, whether
contractual or not, which is considered as comragriticluding a transaction, contract, or
agreement described in section 2 of this titlds fahder the Convention. An agreement or
award arising out of such a relationship whichrisirely between citizens of the United
States shall be deemed not to fall under the Cdioreanless that relationship involves
property located abroad, envisages performancaforeement abroad, or has some other
reasonable relation with one or more foreign stdtesthe purpose of this section a
corporation is a citizen of the United States i§iincorporated or has its principal place of
business in the United States.

Again, nothing in this language suggests an exaeftr ssaman employment contracts.
While the Arbitration Act contains such an exceptithe language from 8§ 202 of the
Convention Act states only that the legal relatiops covered by the Convention Act include
those transactions covered by 8 2 of the ArbitrefAat. The Convention Act does not state



that agreements falling under the Convention ackusively limited to those which also fall
under § 2 of the Arbitration Act, and makes no rieanof the exclusion for seaman
employment contracts found in 8 1 of the Arbitratict.

In short, the language of the Convention, theyistf language, and the Convention Act
implementing the Convention do not recognize arepiton for sesamen employment
contracts. On the contrary, they recognize thabtig limitation on the type of legal
relationship falling under the Convention is thahust be considered "commercial,” and we
conclude that an employment contract is "commerd@alen if we were doubtful of the
correctness of our conclusion, doubts as to whetlwentract falls under the Convention Act
should be resolved in favor of arbitration, 27%ight of the Supreme Court's recognition
generally of "the strong federal policy in favoresfforcing arbitration agreements,"[18] and
its recognition that

[tlhe goal of the Convention, and the principalgmge underlying American adoption and
implementation of it, was to encourage the recagmiand enforcement of commercial
arbitration agreements in international contraats @ unify the standards by which
agreements to arbitrate are observed and arbitiaids are enforced in the signatory
countries.[19]

The Court has also recognized that the federatyp®ivoring arbitration "applies with
special force in the field of international commneal'f20]

Francisco argues that as a matter of policy thev@ation Act and the Arbitration Act should
be applied uniformly. We cannot accept this argumiéthe language of a statutory
provision "is sufficiently clear in its context andt at odds with the legislative history, it is
unnecessary to examine the additional consideatbpolicy ... that may have influenced
the lawmakers in their formulation of the statl]

We note two other arguments which favor Francigoostion but do not ultimately alter our
conclusion. Francisco argues that the exclusiogs1obf the Arbitration Act are referred to

in the statutory heading of § 1 as "exceptionsperation of title."[22] Title 9 of the United
States Code includes the Arbitration Act in Chafitand the Convention Act in Chapter 2.
The use of the term "title" in the heading to Bérefore suggests that its exclusion of seaman
employment contracts applies to both Acts.

While the use of the term "title” in the headindhedpful to Francisco, it does not change our
conclusion that the plain language of the Conven#iot, enacted long after § 1 of the
Arbitration Act,[23] does not admit to an exception seaman employment contracts.

"While words in the title of a statute or the hewpof a section can shed light on the meaning
of an ambiguous word or phrase in the text of tauttathey cannot create an ambiguity
where none otherwise would exist."[24]

Francisco also points to legislative history whigtelpful to him. In a Senate hearing on
February 9, 1970, Richard Kearney, the chairmaan $fate Department advisory committee,
gave the following testimony:

[Plaragraph 3 of article | of the Convention pesntstate party to the Convention to file a
declaration that the Convention will apply onlyiégal relationships that are considered as
commercial under the national law of that 276 staf@]he United States will file such a
declaration....



Consequently it is necessary to include the substahthis limiting declaration in the
legislation that implements the Convention. Thig/sat the first sentence of section 202
intends. It was not, of course, necessary to mageeference to the national law of the
United States in the first sentence of sectionl2®use the definition of commerce
contained in section 1 of the original Arbitratidnt is the national law definition for the
purposes of the declaration. A specific referehogyever, is made in section 202 to section 2
of title 9, which is the basic provision of theginal Arbitration Act.[25]

This testimony suggests that the definition ofams$action involving "commerce"” in 88 1 and
2 of the Arbitration Act is the same as the deiflomtof a "legal relationship ... which is
considered as commercial” falling under the ConeenAct. However, the witness does not
specifically address whether the exclusion in § 4eaman employment contracts is also
applicable to the then-proposed § 202 of the Comwer\ct.

Furthermore, the testimony of a witness not a mermb€ongress cannot bind this court
where the plain language of the Convention Act da#gprovide an exception for seaman
employment contracts. "Legislative history is pesbhtic even when the attempt is to draw
inferences from the intent of duly appointed coneei$ of the Congress."[26] As discussed
above, § 202 of the Convention Act states thatrdraot considered commercial includes
those contracts described in § 2 of the ArbitrafA@t, makes no mention of 8 1, and does not
state that only those contracts described in §tAeArbitration Act "fall under"” the
Convention. "Courts should not rely on inconclusst@utory history as a basis for refusing
to give effect to the plain language of an Act aihgress...."[27]

B. The Convention ltself

Francisco argues that, aside from the issue a$a¢bpe of the Convention Act, the
Convention itself is inapplicable to his suit. Hesbs this argument on his claim that on
September 11, 2000, the Supreme Court of the Pimigs suspended section 20(G) of the
standard terms and conditions of his employmentraon We assume without deciding that
Francisco is correct regarding the suspensionaiisse20(G) by the Philippine court and the
applicability of this change to his case.

Section 20 of the terms and conditions addressepensation and benefits due the seaman
for injury or illness. Section 20(G) provides:

The seafarer ... acknowledges that payment foryinjiness, incapacity, disability or death
of the seafarer under this contract shall covetlalms arising from or in relation with or in
the course of the seafarer's employment, inclulitghot limited to damages arising from
the contract, tort, fault, or negligence underltves of the Philippines or any other country.
Francisco argues that under the terms of the Cdiovethe suspension of section 20(G)
means that the Convention no longer governs hisislagainst Stolt. We cannot agree with
this argument. The suspension 277 of section 20()means that the seaman no longer
acknowledges that the receipt of scheduled paynsemtsut in the contract are the only
benefits he can recover from his employer.

Francisco argues that under Article 11(1) of then@ention, the treaty only applies to
"differences ... in respect of a defined legaltreteship ... concerning a subject matter
capable of settlement by arbitration.” Franciseoilgirly relies on Article V(2)(a) of the
Convention, which states that recognition and exgiorent of an arbitral award may be
refused if "[t]he subject matter of the differenseaot capable of settlement by arbitration



under the law of" the country where enforcemesbisght. The suspension of section 20(G)
does not, in our view, render the dispute incapabkettlement by arbitration under these
provisions. Even if section 20(G) is rendered dityukhe parties still agree to arbitrate their
dispute under section 29 of the terms and conditadrihe contract, discussed above; section
20(G) only limits the claims available to Francisfanything, the suspension would seem
to give the arbitrators greater discretion to gthetrelief to which Francisco thinks he is
entitled. We note that in an arbitration before Rtdlippine National Labor Relations
Commission (NLRC), Section 10 of the Migrant Workand Overseas Filipino Act of 1995,
included in the record, does not appear to limiaals to those damages set out in the
employment contract. Instead, it provides thatases before the NLRC labor arbitrators
"shall have the original and exclusive jurisdictiorhear and decide ... the claims arising out
of an employer-employee relationship or by virti@amy law or contract involving Filipino
workers for overseas deployment including clainrsafciual, moral, exemplary and other
forms of damages."”

Francisco also relies on Articles V(1)(c) and (B)h@ Convention. Article V(1) provides that
recognition and enforcement of an arbitral awarg berefused "at the request of the party
against whom it is invoked," if, under subpart (f{lhe award deals with a difference not
contemplated by or not falling within the termstloé submission to arbitration, or it contains
decisions on matters beyond the scope of the sslomito arbitration...." First, Article V(1)
by its terms can only be invoked by a party resgséin award. No award has been made and
Francisco would have no reason of which we are awzaresist the enforcement of an
arbitration award made to him under the employngentract. Second, the mere suspension
of a contract term stating that the remedies enateérin the contract are exclusive would
not, in our view, make an arbitration in the Ptpliges one dealing with a dispute "not
contemplated by and not falling within the termgted submission to arbitration” under
Article V(1)(c) and would not render an arbitratidecision one "on matters beyond the
scope of the submission to arbitration” under gravision.

Article V(1)(e) provides that recognition and erd@ment of an award may be refused if
"[tlhe award has not yet become binding on theiggror has been set aside or suspended by
a competent authority of the country in which, oder the law of which, that award was
made." Again, this provision only comes into plétglaan award has been made, and only at
the request of the party resisting enforcementbefaward, and is inapplicable here. Further,
the mere fact that one clause of the employmentractipurporting to limit the relief

available to Francisco can no longer be enforcabarPhilippines does not mean that a
Philippine authority has "set aside" an award urstdépart (e). If anything, the suspension of
section 20(G) of the contract 278 means that Fsands eligible for greater relief from the
Philippine arbitrators than before the suspensidhat section's limitation on the employee's
remedies.

C. The Employment Contract

Francisco separately argues that his claims ag8iofitare federal and general maritime tort
claims that are not covered by the arbitration mown of the employment contract. The
contract clearly provides remedies for work-relgtedsonal injuries, and states in paragraph
29 that "claims and disputes arising from this emgpient” are subject to arbitration in the
Philippines. The arbitration provision is not by ianguage limited to contract claims but
covers all claims "arising from this employmentrafcisco alleged in his original petition
that his injuries were sustained "in the coursesutupe of his employment.” In



Marinechance Shipping, Ltd. v. Sebastian,[28] wareslsed whether a forum selection
clause in a seaman employment contract applieartelaims. We held that the clause —
providing that "any and all disputes or controvessarising out of or by virtue of this
Contract” shall be litigated in the Philippines pphed to tort claims brought by two
Philippine seamen injured aboard a vessel whilag located in the Mississippi River.[29]
We do not agree that the language of the foruntsefeclause in Marinechance is
meaningfully different from the language of theiagtion clause in the pending case for
purposes of deciding whether tort claims are caljeaad note that "foreign arbitration
clauses are but a subset of foreign forum seleclewmses in general."[30]

Francisco also contended at oral argument thatgoiogee like himself who was not subject
to a collective bargaining agreement (CBA) is ragjuired to submit his claim to arbitration
in the Philippines. Assuming that this argument w@aely made, we reject it. Paragraph 29
of the Terms and Conditions states that partiegestito a CBA shall submit the claim or
dispute to arbitration, but that parties not subje@ CBA may submit the claim or dispute
"to either the original and exclusive jurisdictiohthe” NLRC "or to the original and
exclusive jurisdiction of the voluntary arbitratmr panel or arbitrators.” As explained above
in our footnote 1, cases submitted to the NLRCGreselved by arbitration. Accordingly, even
though the contract uses the word "may" when deisgyithe procedures available to an
employee not covered by a CBA, the only two optiavailable to such an employee both
require arbitration. Especially in light of our geal rule, recognized in a Convention Act
case, that "whenever the scope of an arbitratiansd is in question, the court should
construe the clause in favor of arbitration,”"[3¥ mead the contract as mandating arbitration
of this dispute in the Philippines.

AFFIRMED.
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