Chloe Z Fishing Co. v. Odyssey Re (London) Ltd., 109 F. Supp. 2d 1236 - US: Dist.
Court, SD California 2000

109 F.Supp.2d 1236 (2000)
CHLOE Z FISHING CO., INC., et al., Plaintiffs,
V.
ODYSSEY RE (LONDON) LIMITED, formerly known as SpieeDrake Insurance, P.L.C.,
et al., Defendants.

No. 99-2521-IEG RBB.
United States District Court, S.D. California.

April 26, 2000.
12371238 Edward C. Walton, Walton and Associatan,[3iego, CA, for Plaintiffs.

Elizabeth Ann Kendrick, Keesal Young and Logan, g &gach, CA, Robert J. Bocko,
Keesal Young and Logan, Seattle, WA, for Defendant.

1239 ORDER GRANTING DEFENDANTS' MOTION TO COMPEL ARTRATION
AND STAY PLAINTIFFS' ACTION [Doc. No. 3]

GONZALEZ, District Judge.

Presently before the Court is defendants' motiarotopel arbitration and stay the above-
referenced proceedings. For the reasons discusted,lithe Court hereby grants the
defendants’ motion to compel arbitration and ortleas the action be stayed pending
arbitration.

BACKGROUND

On September 24, 1999, Chloe Z Fishing Co., Imd,&ghteen other named plaintiffs (the
"plaintiffs”) filed an action in the Superior Cowrt the State of California for the County of
San Diego, against two London based insurers — €&yyRe (London) Ltd. and Sphere
Drake Underwriting Management — and several Doemtidints (the "defendants”). On
November 29, 1999, defendants removed the actitimgd&Court pursuant to 28 U.S.C. §
1441(b) and 9 U.S.C. § 205 based on original fédprastion jurisdiction under 28 U.S.C. §
1331, as well as diversity jurisdiction under 2&IC. § 1332. (See Defs.' Not. of Removal
(12/29/99) at 2.)

1. The Parties

Plaintiffs are various corporate entities and ifdlials associated with the tuna-fishing
operation established by the Zuanich family overdburse of the twentieth century, (see
Compl. at § 31), who can be categorized into feaups. First, the twelve "Z Boat
Companies" are corporations existing under the awsrious states and territories of the
United States with their principal places of busge San Pedro, California, each of which
owns a commercial tuna-fishing vessel as its ppalcasset. (See id. at 11 1-12.) The
commercial fleet of twelve tuna-fishing vesselgsslf known as the "Zee Fleet." (See id. at
1 14.) Second, the two "Z Management Companiesi¢hwéxist under the laws of the states
or territories of the United States and have thencipal place of business in San Pedro,



California, provide management services for the Aeet. (See id. at 1 16-18.) Third,
plaintiff Big Eye Helicopters, Inc. ("Big Eye"), & corporation existing under the laws of
Guam with its principal place of business in SadrBeCalifornia, which has provided
helicopters for hire and various support servicesite in the fishing operations of the Zee
Fleet. (See id. at 1 15.) Finally, the four "Z Owsieare individual members of the Zuanich
family who are shareholders, officers, and/or doexin some or all of the Z Boat
Companies, the Z Management Companies, and Big(Ege.id. at 1 19-23.)

Defendants Odyssey Re (London) Ltd., formerly kn@srSphere Drake Insurance, P.L.C.
("SDI"), and Sphere Drake Underwriting Managemeiat ('SDUM"), are corporate and
business entities organized and existing undelatlie of England and Wales. (See id. at 1
24-25.) Defendants SDI and SDUM provide, respebtjvasurance and underwriting
services to various commercial enterprises, inagadanarine insurance services to plaintiffs.
(See id., at 11 35-38.)

2. The Insurance Relationship Between Plaintiffsl Aefendants

Plaintiffs purchased marine insurance coverageractst from defendants in the form of
"Protection and Indemnity Policies" (the "P & | piés") for the relevant six year period
from February 20, 1991 to May 20, 1996. (See id. 38). First, P & | policy SAAWKO00005
(the "'005 P & I policy") was in effect betweeretparties from February 20, 1991 through
and including May 20, 1992. (See id.; see also DAftach. Entitled "1991 (SD 350)" and
"1992 (SD 350)" to Decl. of Mark Jones ("Jones Dg¢lL2/17/99).) Upon termination of the
'005 P & | Policy, plaintiffs purchased P & | poliSAAWKO00437 (the " '437 P & | Policy")
effective from May 20, 1992 to May 20, 1993, andenwed 1240 annually through May 20,
1996. (See Compl. at 1 38; see also Defs." Attachtled "1993(SD350)," "1994(SD 350),"
and "1995(SD 352)" to Jones Decl.) Both sets oicpad issued by defendants broadly
provide insurance protection to plaintiffs in theest of personal injury claims by fishermen
and crew members injured on board any of the veas¢he Zee Fleet. (See id. at 11 39-40
(citation omitted).)

3. Actions Giving Rise To This Litigation

Due to various fluctuations in the internationaldumarket and the resulting financial
instability, plaintiffs liquidated most of the veds in the Zee Fleet (see id. at 1 33 & 42),
and ceased the majority of their operations in 1(@@é id. at § 34). However, pending
against the plaintiffs are claims by various fishen employed by the Zee Fleet (the
"Fishermen Claimants") for personal injuries amgsirom their work on vessels in the Zee
Fleet during the 1991 to 1996 period covered byRi&l policies. (See id. at § 44.) Since
each of the claims by the Fisherman Claimants puntsto the general maritime law of the
United States seek recovery in amounts exceedandetuctible specified in the applicable P
& | insurance polices (see id.), plaintiffs repadrtbe legal actions by the Fisherman to
defendants (see id. at 1 46). Defendants thendwekthe control and direction of the
defense being provided to the various Z Boat Cornegasnd the Zee Fleet vessels named in
the claims filed by the Fishermen Claimants. (Seai |1 47-48.) Alleging that the manner
in which defendants directed the handling of tlenat lodged by the Fishermen Claimants
"changed significantly” to plaintiffs' detriment@nplaintiffs began experiencing financial
difficulties (see id. at { 50), plaintiffs filedithaction for breach of the implied covenant of
good faith and fair dealing, unfair business pagj intentional interference with contractual
relations, and declaratory relief (see id. at 14-2956-60, 62-66, 68-79, 81-88, and 90-92).



4. The Present Motions

After removing the plaintiffs' action from stateurbpursuant to 28 U.S.C. § 1441(b) and 9
U.S.C. § 205, the defendants filed the instant omotto compel arbitration and to stay the
action pending arbitration on December 6, 1999 (@merally Defs.' Mot. to Compel
(12/6/99).) Relying on the arbitration clauseshia P & | policies of insurance referenced in
the plaintiffs' complaint, the Convention on thecBgnition and Enforcement of Foreign
Arbitral Awards, and the Federal Arbitration Actsapport of their motion, defendants argue
that the Court must compel plaintiffs to submitittdbaims to arbitration in London. (See
Defs." Mem. P. & A. in Supp. of Motion to CompeDgfs.' Mot. to Compel”) (12/6/99) at 4-
5, 7-8, 10-12.) Plaintiffs filed their oppositiom ®@ecember 27, 1999, challenging the scope
of the arbitration clauses based on both the Cdiorenn the Regulation and Enforcement of
Foreign Arbitral awards and principles of contrietation under California law. (See PIs.’
Opp'n to Defs.' Mot. to Compel ("Pls." Opp'n") (2/29) at 3.) In their reply, filed on January
12, 2000, defendants dismiss plaintiffs' "frontsgault” on the formation of the insurance
contracts as erroneous and argue that the arbitrelauses encompass the present litigation
because all the causes of action alleged by piimivolve construing the parties'
contractual rights and duties. (See Defs.' Repli/A/00) at 1-2, 4-6, & 11.)

On February 17, 2000, the Court requested thegsati submit supplemental briefing on
certain factual and legal issues raised in thergatation of the scope and enforceability of
the arbitration clauses at issue. (See Order StihgdDral Arguments and Requesting Supp.
Briefing (2/17/00) at 1-6.) Based on the entireorég including the declarations 1241 and
supplemental memoranda submitted by the partieseliss oral argument presented at the
hearing on April 4, 2000, the Court turns to theiteef defendants’ motion.

DISCUSSION
A. APPLICABLE LAW
l. MOTION TO COMPEL ARBITRATION

An arbitration provision in an international commiat agreement, such as the P & | marine
insurance policies at issue in the present cagmvsrned by the United Nations Convention
on the Recognition and Enforcement of Foreign Aabiwards (the "Convention"), foll. 9
U.S.C. § 201.[1] The Convention must be enforcexaling to its terms pursuant to the
enabling legislation adopted by Congress —ChaptdrtBe Federal Arbitration Act

("FAA"), 9 U.S.C. 88 201-208, and any provisiongQffapter 1 of the FAA, 9 U.S.C. 88 1 et
seq., which do not conflict with the Conventione £U.S.C. § 208. See generally Sedco,
Inc. v. Petroleos Mexicanos Mexican Nat. Oil C&7 F.2d 1140 (5th Cir.1985) (recognizing
enforceability of the terms of the Convention doié$ negotiations pursuant to the
Constitution's treaty power and Congress's adotidanabling” legislation which makes
the Convention "the highest law of the land.")

Once a party in a suit subject to the Conventioneado compel arbitration pursuant to 9
U.S.C. 8§ 206, the substantive provisions of Chaptefrthe FAA direct a court to perform a
two-step analysis before referring the disputerbitiation. See Ledee v. Ceramiche Ragno,
684 F.2d 184, 186-87 (1st Cir.1982); accord Prdgiapern. Inc. v. Barhydt, 928 F.Supp.
983 (N.D.Cal.1996); Hoogovens Ijmuiden Verkoopkamnid®.V. v. M.V. Sea Cattleya, 852



F.Supp. 6 (S.D.N.Y.1994). At the first stage of #malysis, the Court makes a limited
inquiry based on four preliminary questions to deiee the existence of an arbitration
agreement which falls under the Convention. See&e@84 F.2d at 186-87 (citations
altered); Sedco, 767 F.2d at 1144-45. Next, ifdisérict court resolves the four preliminary
guestions in the affirmative, it must order arliibia, see Ministry of Defense of Islamic
Republic of Iran v. Gould, Inc., 969 F.2d 764, {9t Cir. 1992) (holding that the use of the
word "shall" in 9 U.S.C. § 201 gives the courtdittliscretion not to enforce award falling
under the Convention), unless "it finds the agregnteull and void, inoperative or incapable
of being performed™ under Article 1, § 3 of th@@/ention, see Ledee, 684 F.2d at 187
(citation omitted).

At each stage of the inquiry, the Court must bedhihof both the federal policy favoring
arbitration and the underlying principles of then€ention and its adoption. See e.g., Moses
H. Cone Mem'l Hosp. v. Mercury Constr. Corp., 468 L, 24, 103 S.Ct. 927, 74 L.Ed.2d
765 (1983) ("[Q]uestions of arbitrability must bédaessed with a healthy regard for the
federal policy favoring arbitration.") (emphasisiad); Mitsubishi Motors Corp. v. Soler
Chrysler-Plymouth, Inc., 473 U.S. 614, 631, 105tS3346, 87 L.Ed.2d 444 (1985) (noting
that strong policy favoring arbitration "appliestiwvspecial force in the field of international
commerce."); Scherk v. Alberto-Culver Co., 417 Ub86, 520, 94 S.Ct. 2449, 41 L.Ed.2d
270 (1974) (noting that the goal of the Conventsrwell as the purpose of its
implementation by Congress is "to encourage thegmition and enforcement of commercial
arbitration agreements in international contraots @ unify the standards by which
agreements to arbitrate" are enforced); Islanditbeyrof Curacao v. Solitron 1242 Devices,
Inc., 356 F.Supp. 1 (S.D.N.Y.) (noting that Conglepurpose in implementing the
Convention through Chapter 2 of the FAA is to emage the arbitration of disputes arising
from transactions by American businesses in foremmtries), aff'd, 489 F.2d 1313, cert.
denied 416 U.S. 986, 94 S.Ct. 2389, 40 L.Ed.2d(1634).

II. MOTION TO STAY ACTION PENDING ARBITRATION

Although the remedy of a stay pending arbitrat®available under Chapter 1 of the FAA, 9
U.S.C. 8 3, the question of whether this remedyvalable in a case falling under the
Convention is more problematic since Chapter hefAct—the Convention and its
implementing legislation —does not expressly gthatCourt authority to stay an action
pending arbitration. See Filanto, S.p.A., v. Chigwint'l Corp., 789 F.Supp. 1229, 1240
(S.D.N.Y.1992). However, 9 U.S.C. § 208, the fisattion of the statute implementing the
Convention, states that Chapter 1 of the Act appgbeChapter 2 cases when not in conflict
with Chapter 2. Therefore, Chapter 1 of the Arliibra Act, 9 U.S.C. § 3, which governs
arbitration agreements relating primarily to intats commerce, and which makes a stay
available, may be construed to allow a stay in€&siéng under the Convention insofar as it
is not inconsistent with the Convention or Chagtesind based on the facts of the case. See
Tennessee Imports, Inc. v. Filippi, 745 F.Supp.413B23-25 (M.D.Tenn.1990) (reviewing
cases regarding the allowance of stay pendingratioih or the requirement that a case be
dismissed for lack of subject matter jurisdictiarce an order to compel arbitration issues,
and holding that both are permissible methodsfefrral under the Convention); Restatement
(Third) of the Foreign Relations Law of the Unit8thtes § 487(2) (1980) (same).

B. ANALYSIS



As a preliminary matter, before addressing the tmefithe defendants' motion, the Court
considers two requests for judicial notice pursiariederal Rule of Evidence 201. First, as
requested by both parties, the Court takes judnoéte of plaintiff's complaint, filed in the
Superior Court of the State of California, Countysan Diego on September 24, 1999, (see
Ex. A to Defs.' Not. of Removal). See Fed. R.E2d1(b) ("A judicially noticed fact must be
one not subject to reasonable dispute in that.it apable of accurate and ready
determination by resort to sources whose accuracgat reasonably be questioned.").

However, as to defendants' second request, the Goess not take judicial notice of the
individual plaintiffs' declarations which asserathhe Court lacks personal jurisdiction over
them and request the Court to quash service of fumanm a previous and separate action
against them in this Court. (See Defs.' Mot. to @ehat 4, n. 2 (requesting that the Court
take judicial notice of documents filed by plaifgifn case 97-CV-1975-B (POR)); see
generally Decl. of Robert J. Bocko (12/6/99).) Aaimtiffs note, the declarations as to
personal jurisdiction relate to "alter ego” lawsiagainst plaintiffs who did not own the
vessels on which they were injured, post-date ¢le/ant time period at issue in the present
dispute, and are limited to two individual plaifgifnd the Chloe Z Fishing Company only.
(See PIs." Opp'n at 6, n. 3.) These declaratiangr@evant for the purposes of this action
insofar as the complaint is filed by various otimglividual plaintiffs and corporate entities,
relates to a time period between 1991 to 1995, vtentiffs were still operating their
businesses, and alleges many different factorseabdsis for this Court's personal
jurisdiction over the parties.

Moreover, even if this action stems from eventsrduthe same time period, the issue of
personal jurisdiction is simply not implicated hetCourt's resolution of defendants' present
motion. See Kahn Lucas 1243 Lancaster, Inc. v. Lattk Ltd., 186 F.3d 210 (2d Cir.1999)
(noting that issues of arbitrability may be decidetependent of considerations of personal
jurisdiction). Therefore, these declarations byritis do not constitute "adjudicative facts”
or facts concerning the immediate parties or issaisgd in this particular case. See
Fed.R.Evid. 201(a); Advisory Comm. Note to Subdois(a) (1972); Kenneth Davis, 2
Administrative Law Treatise 353 (1958) ("When artar any agency finds facts concerning
the immediate parties — who did what, where, wieny, and with what motive or intent —
the court or agency is performing an adjudicativection, and the facts are conveniently
called adjudicative facts.") (emphasis added).

Accordingly, the Court GRANTS the parties' requediake judicial notice of the plaintiffs’
complaint and DENIES defendants' request for jadlicotice of certain declarations by
plaintiffs in a previous action in this jurisdictio

|. DEFENDANTS' MOTION TO COMPEL ARBITRATION

For the purposes of the defendants' motion to cbarpération, the parties dispute the
existence of an agreement to arbitrate, the scbffee@rbitration clauses in including or
excluding the present causes of action in plalatddmplaint, and the enforceability of the
arbitration clauses in light of general principtésontract formation. Keeping in mind the
parties' specific arguments, the Court conductgoadtep analysis pursuant to Chapter Two
of the FAA to resolve the issues raised by theigmwith respect to the terms of the '005 and
the '437 P & | Policies.

1. The First Stage Of The Inquiry — Four Prelimin@uestions Regarding Arbitrability



The Court begins the first step of its inquiry legolving the following four preliminary
guestions:

(i) Is there an agreement in writing to arbitrdte subject of the dispute? See Convention.
Article 11 88 1-2; (ii) Does the agreement provige arbitration in the territory of a signatory
of the Convention? See Convention, Article | 88 B;® U.S.C. § 206; (iii) Does the
agreement arise out of a legal relationship, whetbetractual or not, which is considered as
commercial? See Convention, Article | § 3; 9 U.SQ02; (iv) Is a party to the agreement
not an American citizen, or does the commerciati@hship have some reasonable relation
with one or more foreign states? See 9 U.S.C. § 202

Ledee, 684 F.2d at 186-87 (citations altered); 8ed67 F.2d at 1145 (5th Cir. 1985);
Tennessee Imports, Inc., 745 F.Supp. at 1321; Camoa Ardra Ins. Co., Ltd., 657 F.Supp.
1223, 1227 (S.D.N.Y. 1987), aff'd, 842 F.2d 31 (2d1988). In the present case, the second,
third and fourth criteria are clearly satisfied tlas purported agreement undisputedly
provides for arbitration in London and the Unitemh¢@ddom is a signatory to the Convention,
see note foll. 9 U.S.C. § 201; (PIs.' Resp. ta@rd. at 3); the parties do not dispute that
their relationship is a "commercial” relationshiplahat it arises out of the provision of
marine insurance and underwriting services by dints to plaintiffs (see Compl. at | 35-
38; Jones Decl. at 1 4-6); and both agree thandenhts are corporations existing under the
laws of England and Wales (see Compl. at 11 24@%es Decl. at 11 1-3). The central
disputed issue that remains, therefore, is whetteel005 and the '437 P & | policies, viewed
in light of the parties' business relationship,stdate an "agreement in writing" to arbitrate
the "subject of the dispute” under the Convention.

(i) Agreement In Writing: Plaintiffs rely on Artielll, section 2 of the Convention to argue
the arbitral clauses in the P & | policies do netform to the "agreement in writing"
provision of the Convention 1244 insofar as theyraot signed nor contained in an exchange
of letters or telegrams between the parties. (3=e@pp'n at 12 ("The term “agreement in
writing' shall include an arbitral clause in a gat or an arbitration agreement, signed by
the parties or contained in an exchange of letietelegrams.") (citing Art. 1l § 2).)
Defendants argue that the arbitral clauses faleutite Convention because Congress
broadened Article Il, section 2 to give a more ergdee view of what constitutes "an
agreement in writing" pursuant to 9 U.S.C. § 2@24 Defs.' Reply at 9; Defs.' Supp. Reply
at 1-2.) In the alternative, defendants arguetti@arbitral clauses also fall within the
stringent requirements of Article Il, section 2tlhé Convention. The Court first addresses
defendants' novel argument that the Conventiont®rhaustive in defining an "agreement
in writing," and then determines whether the adbittauses meet the stringent requirements
of the Article II, section 2 of the Convention.

(a) The Term "Agreement In Writing" Is Defined Sgl8y Article 1l, Section 2 Of The
Convention, And Is Not Given Any Broadened Scoped®ygress's Implementing
Legislation, Specifically 9 U.S.C. § 202

Defendants argue that the arbitral clauses at isdluender the Convention because the
definition of "agreement in writing" in Article Bection 2 of the Convention is broadened by
Congress's implementing legislation, specifically.$.C. § 202. However, the Court finds
that the defendants' argument that 9 U.S.C. § géeifscally modifies and broadens Article
Il, section 2 of the Convention is erroneous foresal reasons.



First, Congress has admittedly provided that thev@otion would be "enforced in the
United States courts in accordance with this chidp@el.S.C. § 201 (emphasis added), but
there is no evidence that it broadened the seffegeriit definition of "an agreement in
writing" in Article Il section 2 of the Conventiadhrough the language of 9 U.S.C. § 202. In
fact, the language of 9 U.S.C. § 202 tracks exdb#ylanguage of another section of Article
Il of the Convention, and limits it instead of bdeming it. Section 202 of the FAA provides,
in relevant part:

An arbitration agreement or arbitral award arisbog of a legal relationship, whether
contractual or not, which is considered as commagriricluding a transaction, contract, or
agreement described in section 2 of this titlds fahder the Convention.

9 U.S.C. § 202. As an unmistakable parallel, Aetit) section 1 of the Convention provides:

Each Contracting State shall recognize an agreemevriting under which the parties
undertake to submit to arbitration all or any diieces which have arisen or may arise
between them in respect of a defined legal relahign whether contractual or not,
concerning a subject matter capable of settlemgatititration.

Art. 11 8 1. In other words, section 202, like Ate II, section 1, deals with the "relationship”
between the parties which gives rise to an agreemenmriting subject to the Convention,
and limits the Convention insofar as it makes filegable to only those legal relationships
which are considered "commercial" under the natitava of the United States, specifically,
9U.S.C. 8§22

1245 Second, the fact that section 202 has notdiésvance to what constitutes an
"agreement in writing" as defined by Article Il $en 2 of the Convention is supported by
the very cases relied upon by defendants for thpgsition that the Court make a very
limited inquiry with respect to referring a disputearbitration in a case arising under the
Convention. See, e.g., Ledee, 684 F.2d at 186-&dc& 767 F.2d at 1145 (5th Cir.1985);
Tennessee Imports, Inc., 745 F.Supp. at 1321; Camc657 F.Supp. at 1227. As previously
noted, these cases require the Court to ask felinpnary questions, each of which relate to
specific language in the text of the Conventio€bapter 2 of the FAA. The first of these
guestions, that is, whether "there is an agreemaentiting to arbitrate the subject of the
dispute,” directs the Court to look only at Artitclesection 2 of the Convention, and not to
any modifying language in 9 U.S.C. § 202. To thetary, each of the subsequent questions
direct the Court to look at provisions of Chaptef2he FAA, including two questions which
refer the Court specifically to 9 U.S.C. § 202 atetmining whether the parties' relationship
is a "commercial" one and whether one of the parieot an American citizen. Therefore,
rather than inverting the step-by-step inquiry dgaplicable law delineates, the Court finds
that a determination of what constitutes an "agesdrm writing to arbitrate the subject of
the dispute” stands independent of any implememgigiglation in Chapter 2 of the FAA.

Third, no case relied upon by the parties in whighterm "agreement in writing" was
disputed has looked to anything but Article Il,ts@t 2 of the Convention in construing the
meaning of that term. See Sphere Drake Ins. PINavine Towing, Inc., 16 F.3d 666 (5th
Cir.), cert. denied 513 U.S. 871, 115 S.Ct. 199, 1LEd.2d 127 (1994); Kahn Lucas, 186
F.3d at 215-18. In fact, in both these cases, iftle &1d the Second Circuits respectively
determined the fundamental issue of their subjexttanjurisdiction based solely on whether
the definition of "agreement in writing" under t8envention encompassed the arbitral
clauses at issue. If defendants argument has rtresitCourt would have to find persuasive a
proposition that it actually finds incredulous —atmeither of these courts would have noted



that their federal subject matter jurisdiction wasextensive with the broader language of
"agreements” in 9 U.S.C. § 202, and not solely withstringent requirements of the
Convention.[3]

Fourth, defendants erroneously argue that theviaiig words in Article Il section 2 of the
Convention "plainly indicate” that what follows thas not intended to be exhaustive: "The
term “agreement in writing' shall include an adlittause in a contract or an arbitration
agreement, signed by the parties or contained exahange of letters or telegrams.” (Defs.’
Supp. Reply at 1 (emphasis in original) (citationitted).) In fact, the phrase "shall include”
is not plainly indicative of defendants' interptétn, since it is equally plausible that the
word "shall" leaves courts with little discretiandefining an "agreement in writing" and
directs 1246 that each "agreement in writing" minsiude the elements that follow. See, e.q.,
Hewitt v. Helms, 459 U.S. 460, 471, 103 S.Ct. 884 L.Ed.2d 675 (1983) (noting that

"shall" and "must" are virtually synonymous undauitional principles of statutory
construction and are both words of "an unmistakatdydatory character"), limited on other
grounds Sandin v. Conner, 515 U.S. 472, 115 S2932132 L.Ed.2d 418 (1995); Hicks v.
Miranda, 422 U.S. 332, 352, 95 S.Ct. 2281, 45 12B@23 (1975) (Burger, C.J., concurring)
("It is well settled that “shall' means "must'Therefore, consistent with the applicable cases,
Article Il section 2 does not outline the minimunn ithe mandatory requirement of what
constitutes an "agreement in writing" under the @mtion.

Finally, even the undeniable fact that the higl@asirt and the leading experts in the United
Kingdom have recognized that the English Arbitnatfcts implementing the Convention
broaden the definition of an "agreement in writifigind in Article 1l section 2 of the
Convention is of limited persuasive value. (Seadit to Decl. of Elizabeth A. Kendrick
(4/1/4/00), Supp. Decl. of Jonathan Gilman at {T-B0) (stating that Judges and the
Departmental Advisory Committee on Arbitration L&surts in England have recognized
that Article Il section 2 of the Convention is nexhaustive in defining an "agreement in
writing"). Since there is no recognition by any daar expert in the United States that
Chapter 2 of the FAA performs a similar broaderfungction as the English Arbitration Acts,
the defendants' at most direct this Court's attarth English law in construing these parties'
expectations as to what constitutes an "agreementiiing.” This the Court has already
recognized, as evidenced by its previous Orderagting supplemental briefing. Further, the
subsequent analysis in applying the term "agreemestiting"” to the facts of this case
adequately takes into consideration the partiggeetation. Therefore, although cognizant
that Congress's goal in implementing the Conventias to encourage uniformity with
respect to the enforcement of foreign arbitratigreaments and foreign arbitral awards, this
Court must find that Article Il of the Conventiorte@ustively defines what constitutes an
"agreement in writing" under Chapter 2 of the FA&spite defendants' argument to the
contrary.

(b) The Arbitral Clause At Issue Meets The Strirtgeefinition Of The Term "Agreement In
Writing" Under The Convention And Relevant Law

Defendants argue that even if the Court were b tivat Article I, section 2 of the
Convention is the sole interpretive tool for constg the term "agreement in writing," the
arbitral clauses at issue fall within that defioiti Article Il, section 2 provides:

The term "agreement in writing' shall include abitaal clause in a contract or an arbitration
agreement, signed by the parties or contained exahange of letters or telegrams.



Convention, Art. Il 8 2. Neither the Ninth Circunbr the Supreme Court has interpreted this
language of the Convention. Moreover, there islia gfpauthority between the Courts which
have interpreted and applied this definition ofrésgnent in writing" under the Convention.
In Sphere Drake, 16 F.3d at 669, the Fifth Cirogjiected defendants' argument that an
"agreement in writing" is defined under the Conw@mt'only as 1) a contract or other written
agreement signed by the parties or 2) an exchang@r@spondence between the parties
demonstrating consent to arbitrate." Instead, tfie Eircuit concluded that it "would outline
the Convention definition of "agreement in writibginclude either (1) an arbitral clause in a
contract or (2) an arbitration agreement, (a) sigmgthe parties or (b) contained in an
exchange of letters or telegrams.” Id. In otherdsothe Fifth 1247 Circuit interpreted the
Article Il section 2 of the Convention as imposthg signature and exchange of letters
requirements only where the parties' consent tibraté is evidenced by an independent
agreement to arbitrate, and not an arbitral clausecontract. Id. (holding that the foreign
insurer and the domestic assured had an "agreememiting” within the meaning of the
Convention even though the P & | policy at issubicl covered the insured's vessels and
contained the arbitral clause, was not signed).

To the contrary, the Second Circuit concluded iliKaucas that the modifying phrase
"signed by the parties or contained in an exchafdetters or telegrams" applies to both "an
arbitral clause in a contract” and "an arbitratigmeement.” 186 F.3d at 218. This conclusion
by the Second Circuit followed an exhaustive anallgg the Court of the language of Article
Il section 2 of the Convention in light of (1) thenciples applicable to the interpretation of
the plain language of a treaty, including the rdbgrammatical construction with respect to
modifying phrases following a comma, see id. at-216(2) the consistency of its
interpretation with three of the remaining fouricitil language versions of the Convention
— the Spanish-, French-, and Chinese-languageoresssee id. at 217-18 (excluding
Russian language version); (3) the legislativeoinysof the text of article II, as reported by
the United Nation Conference's Working Group, seai 218 (citations omitted); and (4) the
applicable principle under federal law that the @artion "should be interpreted broadly to
effectuate its recognition and enforcement purpdsesat 218 (quoting Bergesen v. Joseph
Muller Corp., 710 F.2d 928, 933 (2d Cir.1983)). Daehe inherent persuasiveness of the
Second Circuit's reasoning and because of thattS@emprehensive analysis relative to the
Fifth Circuit's conclusory interpretation in Sph&make, the Court finds that the
interpretation given to Article Il, section 2 oftiConvention in Kahn Lucas controls here.
See also Sen Mar. Inc. v. Tiger Petroleum Corpd, F.Bupp. 879 (S.D.N.Y.1991) (cited
approvingly in Kahn Lucas for its holding that @uditral clause in the parties' contract was
invalid under the Convention where the arbitratierm appeared only in a telex that party to
be charged did not sign and to which the partyab.[4]

Having concluded that both an arbitral clause andgreement in writing must be found
either in a signed writing or an exchange of Istiander the Convention, the Court turns to
the application of the Convention to the factshaf present case. Here, agreeing with
defendants that the relevant "agreement in writiagiot an independent arbitration
agreement but an arbitral clause in the contra®u&ll policies, the plaintiffs argue that the
conduct of the parties in negotiating and purcliatie P & | policies does not satisfy either
the signature or the exchange of letters requir¢micthe Convention. However, the Court
finds that conduct of the parties in negotiating 005 and the '437 P & | policies
affirmatively manifests 1248 their consent to thigitaal clauses within the meaning of the
"exchange of letters or telegrams" requirement utiteeConvention.



The relevant conduct of the parties in negotiabioth the '005 and the '437 P & | Policy is
explained in detail in the two declarations of Mdadnes, who was employed asa P & |
underwriter by defendants between 1991 and 19%& 8nes Decl. at § 1; Second Jones
Decl. (1/12/00) at 1 1.) As per "customary" praetic the London insurance market, the
assured plaintiffs in the present case were repteden London by their brokers, Robert
Barrow Ltd., subsequently known as Blackall Gre&h In order to deal with the London
insurers on plaintiffs' behalf. (See Jones Dedl; &ls.' Resp. to Ct.'s Ord. (3/24/00) at 8.)
Each year, the plaintiffs’ London brokers submittezlassureds’ request for a quotation to
defendants by the means of a document known dgad (Jones Decl. at T 4; Pls.' Resp. to
Ct.'s Ord. at § 3.) The slip detailed the terms pwitty type requested by the assureds and
requested a quotation of the terms, conditions,prachium for a certain type of marine
insurance from defendants. (See Jones Decl. atAftér negotiating protection and
indemnity coverage for plaintiffs' vessels basediefendants' standard form SD350 and
SD352, in effect between 1991-94 and 1995 respalygtidefendants effected the contracts of
insurance through the following assent: affixingittstamp to the broker's slip and endorsing
it with, among other things, the word "Bound,” ttee, and the applicable policy number
('005 or '437). (See Jones Decl. T 4; Second Joeels at 1 3-6; Ex. A to Second Jones
Decl. "Blackwell Green Ltd. ‘slips'.") The standdodm SD350 and SD352, referenced in
the "Conditions" section of the slips, (see ExofSecond Jones Decl.), in turn contained the
London arbitral clauses at issue in Section A efrttbeneral Terms and Policy Conditions.
(See Jones Decl. at 1 5; Second Jones Decl. & € to Second Jones Decl.) As the final
step, defendants issued Certificates of Insuramtieet assureds' brokers to confirm the terms
of the insurance, including reference to specifzises in the standard form policy to reflect
the parties' bargained for alterations and delsti(®ee Second Jones Decl. at 115 & 8.)

Without disputing the sequence of events as desttifily declarant Mark Jones, plaintiffs
make specific objection to certain statements by, laind the import of the parties' conduct as
assent akin to a signature or an exchange ofdattedter English law. First, the Court rejects
the plaintiffs' objection that Mark Jones' statehregarding the brokers' knowledge of
standard London arbitration clauses is conclusodylacking in foundation. (See PIs.' Resp.
to Ct.'s Ord. at 8.) As an underwriter employedibfendants who dealt directly with the
plaintiffs’ London brokers, Mark Jones lays therfdation for his statement that the
plaintiffs’ brokers in this case were aware of de@d London arbitration clauses in the form
contracts used by the parties. Moreover, the Gows disingenuous plaintiffs' assertion that
they are unable to represent whether London brakergenerally familiar with the language
employed by defendants in the arbitral clausesrparated in their form policies SD350 and
SD352 because of the unavailability Dick Sturgeba,former employee of their London
broker Blackwell Green. (See PIs.' Resp. to Ctith @t 8.) Admittedly, Mr. Sturgeon's
knowledge as the broker actually involved on piéisitbehalf in negotiating the P & |
policies with defendants would be the "best soofaaformation” or most competent
evidence regarding this issue. (Id. at 8, 12.) Hewegiven Mr. Sturgeon's unavailability and
notwithstanding plaintiffs’ conclusory remark tHistr. Sturgeon, therefore, should be
deposed,” (id.), plaintiffs should offer at leashgral evidence to dispute declarant Mark
Jones's statement regarding the brokers' knowld&tgmtiffs’ failure to offer such evidence,
even through the declaration of their London 124l&or Angus Stuart, a practitioner in the
field of insurance and reinsurance litigation ariteation,[5] is telling, and leaves
undisputed the defendants' contention that "Loratbitration clauses are ubiquitous in the
London marine insurance market, and a competentlidgigdnt London broker would be
familiar with all important terms of the insuranoentract, obviously including arbitration
clauses.” (Defs." Supp. Reply at 5.)[6]



Next, the Court finds that the import of the patieonduct must be construed in accordance
with English law, not because the parties' useragligh choice-of-law provision to govern
the P & | policies or a London arbitration clausegbvern the arbitral clause, but because the
use of the slips and the conduct which must ettbastitute a "signature” or an "exchange of
letters or telegrams” under the Convention occuimddcondon. Thus, although the Court
affirms that the Convention is the supreme law @sieely applicable to the Court's inquiry
as to the existence of an "agreement in writingg€(also Order Requesting Supp. Briefing
(2/17/00) at 2), the fact that the manifestatioasgent here occurred in London makes
federal law inapposite to that portion of the Csuahalysis.[7] Indeed, the Court is aware of
no case in which an entity existing under the laivhe United States provided the P & |
insurance and underwriting coverage, or whereip™glas construed by a competent court
of U.S. jurisdiction in accordance with federal lapplying the Convention. Therefore, the
Court turns to the parties arguments regardingntipert of the parties' negotiating conduct
in the present case under English law.

Defendants argue, through their expert Jonatham#i] Q.C., that a party's letterhead is
treated as his signature under English law, albeitcontext independent of the application
of the Article II, section 2 of the Convention. €58ecl. of Jonathan Gilman ("Gilman
Decl.”) (1/12/00); Supp. Gilman Decl. (4/14/00)§t11-12.) Despite the Court's invitation to
plaintiffs to dispute Mr. Gilman's expertise or mpins, plaintiffs do not dispute this.
However, plaintiffs argue that if the slips arerttselves the "signed"” contracts, then they do
not meet the preliminary requirement of an "agregnre1250 writing" insofar as the signed
slips do not expressly include the arbitral clawstessue nor are the slips the stand-alone
arbitration agreements. (See PIs.' Resp. to CtdsdD5.) The Court agrees. Clearly, the
signed slips are not the stand-alone arbitratiorergents. Moreover, while the reference in
the slips to the standard form P & | policies issbg defendants incorporates the arbitral
clauses in those policies by reference, and deféadecepted the slips by their stamp,
neither party signed the arbitral clause itselth@&sConvention requires. Therefore, the only
way that the arbitral clauses at issue could b&agreement in writing" under Article I
section 2 of the Convention is if they were corgdim an exchange of letters or telegrams
between the parties.[8]

This is precisely the case here because the bidlig@sand the defendants’ certificates of
insurance constitute an exchange of letters evidgram assent to a contract—the '005 and
'437 P & | policies —which contain the arbitraticlauses at issue. None of plaintiffs’
objections to this conclusion are persuasive. Ritsintiffs argue that the Convention does
not specifically reference "slips” as "letters @legrams" even though the practice of
presenting slips to underwriters for their signasuin the London insurance market was well-
established at the time the Convention was drafteek Pls.' Supp. Resp. to Ct.'s Ord. at 5 &
n. 4.) However, neither does the Convention refegen'"facsimile,” a "telex," or an "e-
mail."[9] Under plaintiffs' unduly restrictive deiition, only a written message sent in an
envelope with a signature or a message transnitteelegraph would satisfy the letter and
telegram requirements respectively. (See Pls.' Respt.'s Ord. at 7, n. 6.) However, the
Court finds that Article 1l section 2 of the Conwem could not have intended to exclude all
other forms of written communications regularlyliméd to conduct commerce in the various
signatory nations by failing to provide an exhatsstist of "letters" or "telegrams."

Second, plaintiffs argue that the process desctilyedefendants "was not an “exchange' of
anything" because in response to plaintiffs’ regfeshe "underwriting file," defendants



conceded that the only one document — the bro&lps — exists. (Id. (citing Ashes. D & E
to Decl. of Edward Walton ("Walton Decl.”).) Howeyghe "certificates of insurance" that
defendants exchanged to confirm the terms negdt@iesuant to the brokers' slips are
attached to the Declaration of Mark Jones, andatorsipecific references to the form
policies and clauses deleted or excluded ther8ie Ex. B to Jones Decl., Entitled "Sphere
Drake, Certificate of Insurance Number ... attagHi@51 to and forming part of Marine
Insurance Policy (SD350) [or (SD352)].") Third, ipligffs argue that even if the slips from
their agents and the certificates of insurance fdefiendants constituted an exchange of
letters, they do not satisfy the requirement thatarbitral clause be "contained" in one of the
letters. Notwithstanding plaintiff's objection, tBeurt finds that nothing in the Convention
prevents incorporation of the arbitral clause bgmence to the P & | policies in which it is
included. This is especially the case where thimjiis' agents themselves initiated the
process of negotiation by referencing only thossje terms in the standard P & | policies
which they sought to change or delete. It is cotepfdogical, then, for the responsive
certificates of insurance to confirm only the chesmithat plaintiffs' agents highlight, without
specifically including other terms that both pastsem to agree on. In fact, it is
disingenuous of plaintiffs to argue that defenddatture to attach the P & I policies to the
certificates of insurance prevents reference bgrparation because both parties seem to
have been perfectly aware of the standard formraotst from which they sought changes
through negotiations.[10]

Finally, plaintiffs object that "nowhere in the Gamtion is the term “party’ defined to

include not only the party against whom the arbitfause is sought to be enforced but also
that party's independent agents or representati{fRs.’ Resp. to Ct.'s Ord. at 6.) The Court
need not even countenance such an argument, ootbkary evidence that President
Lawrence A. Zuanich was not aware of the arbiti@ises, in light of the well-established
proposition under federal law as well as Englisk that a broker's knowledge and acts are
binding upon the assured. See Lien Ho Hsing SterECo., Ltd. v. Weihtag, 738 F.2d
1455, 1458 (9th Cir.1984) (imputing brokers' knadge a foreign forum selection clause in a
marine insurance policy procured for the assurethbyroker and directing assured to direct
its objections to the clause "to its brokers, rathan to [the defendant insurers]."); Howard
Fuel v. Lloyd's Underwriters, 588 F.Supp. 1103,818.D.N.Y.1984); (Stuart Decl. at 7;
Supp. Gilman Decl. at 11 12, 22 (citations to Esigbases omitted)).[11] In sum, the parties
1252 here exchanged written communications mamfgsissent to a contract which contains
the arbitral clauses, thus satisfying Article Itsen 2 of the Convention.

Accordingly, the Court finds the existence of adagreement in writing between these
parties under the Convention.

(i) Scope Of Arbitral Clause To The Present "Suabfef The Dispute”: Having found the
existence of a valid agreement to arbitrate, therOoust determine whether the scope of the
arbitral clauses — as evidenced by their speafigliage — includes the subject of the
parties' present dispute — as evidenced by theesaafsaction in plaintiffs' complaint —
within the meaning of the Convention. Prelimingritye Court addresses the question of
which law governs its inquiry, a determination thath parties' and their experts on English
law leave to the Court.

(a) Whether The Arbitral Clauses At Issue Encom@dmsSubject Of The Parties' Present
Dispute Is A Matter Governed By The Federal Sulistarhaw Of Arbitrability



The Supreme Court has held that where the FAA appihe determination of the scope of an
agreement to arbitrate applies the "federal sunliswlaw of arbitrability, applicable to any
arbitration agreement within the coverage of th@AF." Mitsubishi Motors Corp., 473 U.S.

at 626, 105 S.Ct. 3346 (quoting Moses H. Cone MElmdp., 460 U.S. at 24, 103 S.Ct. 927).
As noted above, and undisputed by the partiesCtmention and its implementing
legislation, Chapter 2 of the FAA, applies here.

Admittedly, there is a colorable argument thategitthe choice-of-law provision governing
the P & | policies[12] or the reference of disputsarbitration in London" in the arbitral
clauses themselves[13] subject the scope of theatibn clause to English law. See Ford v.
NYLCare Health Plans of Gulf Coast, Inc., 141 F23@, 248 n. 6 (5th Cir.1998) (rejecting
argument that, notwithstanding agreement's chdidavwoprovision under Chapter 1 of the
FAA, "substantive federal law governs the scoparoérbitration clause whenever the
agreement involves commerce”). However, wheregas, the Convention and Chapter 2 of
the FAA provide an independent basis for this Cewtibject matter jurisdiction, see 9
U.S.C. § 203, they provide an "overriding basis"vitny the law under which the case
"arises" — the Convention and its implementingd&gion — must apply to the question of
whether these parties agreed to arbitrate thgautks. See Filanto, S.p.A., 789 F.Supp. at
1234-36 (noting that the "Convention, as a treiatyhe supreme law of the land, U.S. Const.
art. VI cl. 2, and controls any case in any Amaricaurt falling within its sphere of
application” such that "any dispute involving imtational commercial arbitration which
meets the Convention's jurisdictional requirementgther brought in state or federal court,
must be resolved with reference to that instrumektimaya Co., Ltd. v. American Property
Consultants, Ltd., 91 Wash.App. 703, 713-14, 9221R140 (1998) (noting that despite
choice of law and forum selection clauses, it iadmnatic that courts must have some law to
apply when initially determining whether the pastegreed to arbitrate a particular 1253
dispute" and finding that law in the analyticalnrawork of the FAA); Coenen v. R.W.
Pressprich & Co., 453 F.2d 1209, 1211 (2d Cir.19™)ce a dispute is covered by the
[federal Arbitration] Act, federal law applies tth questions of [the arbitration agreement's]
interpretation, construction, validity, revocalyjibnd enforceability.").

Moreover, in Becker Autoradio U.S.A., Inc. v. Beckautoradiowerk GmbH, 585 F.2d 39

(3d Cir.1978), the Third Circuit decided that neithVest German law nor Pennsylvania law
applied to the question of whether the partiesedjte arbitrate their dispute, which arose
under the Convention. Id. at 43. Instead, the Cdistinguished cases where the federal court
sits pursuant to diversity jurisdiction from casdtere it has federal question jurisdiction
under the Convention and 9 U.S.C. § 206,[14] amtticmled as follows:

When a contract involves ‘commerce," as this oms dohether a “suit or proceeding is
referable to arbitration ... under an agreemenaifbitrate]’ pursuant to the federal Arbitration
Act, 9 U.S.C. 8§ 3, or to the Convention [ ], Aiit.§ 3 and 9 U.S.C. 8§ 206, is clearly a matter
of federal substantive law.

Id.[15] This application of the federal law is c@tent with the parties intent, insofar as the
choice-of-law provision or the forum selection daun an international arbitration
agreement is not rendered superfluous, but reféorélae arbitration panel for resolution. See
In the Matter of Arbitration between Zurich Ins..G0 Ennia Gen. Ins. Co., 882 F.Supp.
1438, 1440 (S.D.N.Y.1995) ("[T]he issue of the l@nbe applied in the arbitration
proceeding — including the question whether theaghof law clause in the Management
Agreement applies — is for the arbitration pangb§cord ATSA of Cal., Inc. v. Continental
Ins. Co., 702 F.2d 172, 175 (9th Cir.1983) ("[W]tmarties agree to submit disputes to



arbitration, it is presumed that the arbitratcauighorized to determine all issues of law and
fact necessary to resolve the dispute.”), amengeathh F.2d 1394 (9th Cir.1985).[16]
Therefore, notwithstanding the Court's requessigplemental 1254 briefing on the parties’
intent to be bound by English law, the choice-af-[arovision in the '005 and the '437 P & |
policies, and the express provision for arbitratiohondon in the arbitral clauses, the Court
finds that federal law applies to the Court's pnéliary inquiry as to the scope of the
arbitration clauses.

(b) The Language Of The Arbitral Clauses In '00% PPolicy In Effect During 1991-92 Is
Construed Broadly Under Applicable Law And The GuogdPrinciples Therein, And The
Language Of The Arbitral Clause In The '437 P &liétes In Effect During 1993-1995 Is
Even Broader

Here, it is undisputed that two sets of policiesenia effect between the parties during the
relevant time period. Accordingly, the Court proteéo construe the language of the arbitral
clauses in both sets of policies to determineéfhrties agreed to submit the present dispute
to arbitration in light of the following four guidg principles:

(1) the duty to submit a matter to arbitration @sisrom the contract itself; (2) the question of
whether parties have agreed to arbitrate a dispwgudicial one unless the parties clearly
provide otherwise; (3) a court should not deterntiveeunderlying merits of a dispute in
determining the arbitrability of an issue; and #fitration of disputes is favored by the
courts.

W.A. Botting Plumbing & Heating Co. v. Constructd?amco, 47 Wash.App. 681, 683, 736
P.2d 1100 (1987) (citing AT & T Techs., Inc. v. Gonmications Workers of Am., 475 U.S.
643, 648, 106 S.Ct. 1415, 89 L.Ed.2d 648 (198@g;aso Deloitte Noraudit A/S v. Deloitte
Haskins & Sells, U.S., 9 F.3d 1060, 1063 (2d C®39"The federal policy favoring
arbitration is even stronger in the context ofing&ional transactions.").

First, between February 20, 1991 to May 20, 1992,205 P & | policy governed the parties’
relationship (see Compl. at 1 38), and provided 'flagny difference or dispute between the
Company and the Assured concerning any claim uth@ePolicy of Insurance” shall be
"referred to arbitration in London." (See 1991(SDgat 11 51-52; 1992 (SD350) at 1 52-53
(Attach. to Jones Decl.); see Pl.'s Opp'n at &iniffs argue that such language has been
construed to constitute a "narrow" arbitral clabgehe Ninth Circuit in Mediterranean
Enters., Inc. v. Ssangyong Corp., 708 F.2d 1438 Cat. 1983). Defendants respond that
contrary to the plaintiffs' contention, the arhiitva clauses of the '005 P & | Policies are
much broader than the arbitration clause in Megitezan Enters., and that regardless, both
the Supreme Court and the Ninth Circuit have srecegnized a shift in the law favoring the
expansive construction of arbitration clauses.

The Court finds merit in both of defendants' argataeFirst, the Court finds that
Mediterranean Enters, is distinguishable from tlaise based on the plain language of the
arbitral clause. In Mediterranean Enters., thetjeanture agreement between the parties
called for binding arbitration of "any disputessamng hereunder,"” see Mediterranean Enters.,
708 F.2d at 1461, whereas the '005 P & | poliaiesfiect between the parties during 1991-
92 mandate arbitration of "any difference or digputconcerning any claim under the
Policy.” (See 1991 (SD 350) at 1 51 & 1992 (SD 3&0) 52 (emphasis added).) The
modifier "concerning any claim” makes inapplicatiie Ninth Circuit's reasoning in
Mediterranean Enters, that the language commithiagparties to arbitration for disputes



arising under the agreement itself was not intertdexdver "matters or claims independent
of the contract or collateral thereto.” Mediterrandnters., 708 F.2d at 1463. It is clear that
if the parties here must arbitrate disputes "camograny claim under the Policy," those
claims are not restricted to the "interpretationha&f 1255 contract and matters of
performance" alone, (see id.) but instead, araiginek of non-contractual claims which
implicate the defendants’ duties under the P &licfas themselves.[17] See also Manetti-
Farrow, Inc. v. Gucci Am., Inc., 858 F.2d 509 (&tin.1988) (interpreting a forum selection
clause referring the resolution of any controvérsgarding interpretation or fulfillment of
the contract" to Italy broadly primarily becauselod word "regarding” as a modifier to the
controversies arising under the contract).

Second, the '437 P & | policy governed the partiggationship between May 20, 1992 and
May 20, 1996 (see Compl. at | 38; Defs.' Reply)aaid provided that "any difference
between the Company and the Assured arising oott iof connection with the Policy of
Insurance" shall be "referred to arbitration in Hon in accordance with the Arbitration Acts
1950 to 1979[.]"[18] (1993 (SD350) at 1 53; 1994D850) at T 53; & 1995 (SD352) at 53
(Attach to Jones Decl.).) The language "any diffeee... arising out of or in connection with
the Policy” is both facially broader than "concegiilanguage in the '005 P & | policy and
construed by this Circuit as warranting a broadrjprtetation. See Simula, Inc. v. Autoliv,
Inc., 175 F.3d 716, 719 (9th Cir.1999) (holdingtteaen plaintiffs’ non-contractual claims,
such as their statutory antitrust and copyrighintsaas well as tort claims for defamation and
misappropriation were subject to arbitration beeaafthe language of the parties' non-
disclosure agreement which referred to arbitratiamms "in connection with" the contract at
issue); Republic of Nicaragua v. Standard Fruit @87 F.2d 469, 479 (9th Cir.1991).
Plaintiffs’ reliance on Washburn v. Societe Comnadeade Reassurance, 831 F.2d 149 (7th
Cir.1987) for a narrow construction of this langeag misplaced. In Washburn, the language
of the reinsurance contract at issue expresslyicest the parties' arbitration to disputes
"with respect to the interpretation of this Agreerner the performance of the respective
obligations of the parties under this Agreemert."alt 150 (emphasis added). This is
precisely the language that the Ninth Circuit indilerranean Enters. construed narrowly
because it evidenced the parties' intent to limiiteation to specific issues that could arise
out of the Agreement —disputes as to the interpogtaf its terms or as to the parties'
performance. See Mediterranean Enters., 708 F.2d6&. Here, differences "arising out of
or in connection with the Policy" does not evidenodntent to limit arbitration to specific
issues — such as interpretive or performance-mldigputes regarding the parties' policies.
Nor does this language undermine the defendarsisttas that it encompasses collateral
disputes — such as tort claims — "arising out ofil@ connection with" the parties' business
relationship created by the P & | policies.

Having determined that the language of the '005IR@licy in effect between the parties
during 1991-92 is not narrowly restricted to issagésontractual interpretation or
performance, and that language of 1256 the '4371 P&icy in effect between the parties
during 1993-95 is even broader, the Court turnddmtiffs' five causes of action to
determine whether each falls under this language. S & T Tech., 475 U.S. at 649-50, 106
S.Ct. 1415 (instructing courts to decide each ckarbitrability within the scope of the
arbitral language before referring the claim(sautbitration).

(c) The Five Causes Of Action Alleged By PlaintilifisTheir Complaint Implicate The
Interpretation Of The P & | Policies To DetermineelParties' Specific Duties And Rights
And The Performance Thereof



Plaintiffs allege five causes of action in theing@aint — the first cause of action for breach
of the implied covenant of good faith and fair deglarising out of defendants’ failure to
provide the assureds with a defense against clayntise fisherman claimants, (see Compl. at
56-60); the second cause of action for breacheofrtiplied covenant of good faith and fair
dealing for defendants’ failure to discharge tdeties as insurers in processing their claims
under the policies of insurance, (see id. at 624) third cause of action for unfair business
practices for defendants' refusal to settle thenddy the fisherman claimants in a timely
manner and their misrepresentation regarding "faoetsinsurance policy provisions," (see id.
at 68-79); the fourth cause of action for intendibinterference with contractual relations for
defendants' interference with plaintiffs' contraetth third party lenders and the United
States government, (see id. at 81-88); and deolgreglief regarding the defendants’
obligations to inform plaintiffs of the coverageopirded by their policies, (see id. at 1 90-
92). Each of this claims either specifically refeses the interpretation of the P & | policies,
(seeid. at 32 1 5) (requesting the following rfelids to the Fifth Cause of Action, for a
declaration of the rights and responsibilities paeties herein with respect to the policies of
marine insurance at issue.") or implicitly chargest defendants' have not performed their
obligations in light of the coverage provided taiptiffs in the P & | policies, (see id. at {1

56 ("Implied into each policy of insurance issugddefendants herein to plaintiffs herein is a
covenant of good faith and fair dealing which oéteg, and continues to obligate, defendants
to conduct themselves with respect to the claimerésd by third parties covered by said
policies [.]"); id. at § 62 (alleging that defend&must "conduct themselves ... in a manner
which does not deprive plaintiffs of the benefitloéir bargain, for which plaintiffs paid
substantial premiums."); id. at 73 ("[D]efendamtgentionally delayed resolution of the
personal injury claims ... to provide defendantthwa means of avoiding altogether their duty
to provide indemnification.”); id. at 85 ("Defendarnave also intentionally refused ... to
provide information ... regarding plaintiffs’ rigtt demand indemnity from defendants, based
on the language of the "pay to be paid clauseagwed in each policy of marine insurance
issued by defendants to plaintiffs herein.") (enggsaadded).)

The Court can think of no broader allegations whiciuld more obviously implicate an
interpretation of the P & I policies in effect bet@n the parties such that plaintiffs’ basic
allegations of defendants' deficient performancg bearesolved. Indeed, there is no support
for plaintiffs’ conclusion that ""even if every vebof the [P & | policies] were interpreted,

this case would be no closer to a resolution.s.(Rlpp'n (quoting Washburn, 831 F.2d at
151)), since that is precisely what would be neagsfor any resolution of the plaintiffs'
claims. See Manetti-Farrow, 858 F.2d at 514 (hgdivat unfair trade practice claim falls
within the scope of forum selection clause bec#usdated to the central conflict over the
parties' interpretation of the contract). As the®wl Circuit has stated, even with respect to a
less encompassing arbitration clause, "[i]f thegdtions underlying the claims 1257 “touch
matters' covered by the [contract at issue] thesdlmatters must be arbitrated, whatever the
legal labels attached to them." Genesco, Inc. Kakiuchi & Co., Ltd., 815 F.2d 840, 846

(2d Cir.1987) (citations omitted). Certainly, theseises of action fall within the language
"concerning any claims under the Policy of Insugdnnsofar as they relate to plaintiffs'
"claims” for performance and indemnity and to tipadty claimants covered by the '005 P &

| policy in effect during 1991-92. Likewise, theusas of action also fall within the scope of
the language of the '437 P & | policy regardingy'difference between the Company and the
Assured arising out of or in connection with thdidoof Insurance" to the extent that all the
allegations implicate the duties and obligationghef parties under the policies. Even the
Court in Mediterranean, the case on which plastifly most heavily to oppose arbitration



of this dispute, sent the breach of contract aeddir of fiduciary duty claims to arbitration
precisely because these claims implicated dutiegdes the parties created by the contract
or the distribution agreement itself. See 708 RRH463; see also Bennett v. Liberty Nat'l
Fire Ins. Co., 968 F.2d 969 (9th Cir.1992) (holdihgt because the dispute between
reinsures and insurance liquidator required an @xaion and interpretation of the relevant
contract, it should be referred to arbitration urakbitral clause calling for arbitration of any
differences with respect to interpretation of tbhatcact).

At the hearing on April 24, 2000, the plaintiffgaed that the specific conduct by defendants
that constitutes the factual basis for their flraeiges of action has only peripheral relation to
the actual terms of the P & | policies. For examplaintiffs argued that even though the
parties dispute what actions by plaintiffs woultissg one of the terms in the P & | policies
called the "pay-to-be-paid"” clause, it is defendaf@iilure to respond to plaintiffs' queries
regarding that term which gives rise to their coanpl for tortious interference and unfair
trade practices. However, the Court does not agrieplaintiffs' conclusion that this
adequately divorces their causes of action fronPtigel policies. The defendants’ failure to
respond to plaintiffs' inquiries as to what saséisfthe "pay-to-be-paid” clause is essentially
the defendants' refusal to interpret the P & Iqes for the plaintiffs and to be bound by that
informal interpretation. Thus, the allegations laiptiffs' complaint "touch upon" matters
covered by the P & | policies, especially in liglithe Court's finding that the scope of the
arbitration clause is not restricted to dispute®asterpretation of or performance under the
P & | policies.[19] Finally, the Court's conclusiaconsistent with the Supreme Court's
pronouncement that a contractual dispute is alidéranless it can be said ""with positive
assurance' that the arbitration clause is not gtibte of an interpretation that covers the
asserted dispute.” ML Park, 71 Wash.App. at 739,B@d 602 (quoting United
Steelworkers of Am. v. Warrior & Gulf Navigation C863 U.S. 574, 582-83, 80 S.Ct. 1347,
4 L.Ed.2d 1409 (1960)).[20]

1258(d) Plaintiffs' General Arguments In Oppositiom The Construction Of The Scope Of
The Arbitral Clauses As Encompassing The Presespude Are Inappropriate And
Undermine Their Position With Respect To Issue@\itrability

Plaintiffs argue that as evidenced by the deferslaegative response to the notices of
arbitration filed by plaintiffs in 1999 with respeio separate claims between the parties, the
defendants have no intention to arbitrate. (See®pp'n at 11.) Therefore, pointing out that
the defendants are likely to convince the arbjteaiel to postpone negotiation pending a
"mythical” final judicial resolution of the fishefan claimants' suits, plaintiffs argue that this
Court should not compel arbitration because plgivill be left without a remedy.
Preliminarily, defendants vigorously dispute thaipliffs' characterization of their response
as a delaying tactic, point to the successful tgsmi of various disputes between the parties
as evidence of their intent to arbitrate in goathfaand note that the parties' have equivalent
control, or lack thereof, in persuading the arbi@nel of their positions. (See Defs.' Reply at
8.) However, the Court need not reach the isswehether arbitration would be fair,

effective, economical, or equitable, for it is gfieally directed not to look at the underlying
merits of the parties' dispute in deciding whetherparties agreed to arbitrate a particular
dispute. See AT & T Tech., 475 U.S. at 648, 106.SL€15, 89 L.Ed.2d 648 (1986) ("[A]
court should not determine the underlying merita dispute in determining the arbitrability
of an issue."); accord Vimar Seguros y Reaseg@®ds,v. M/V Sky Reefer, 515 U.S. 528,
530, 115 S.Ct. 2322, 132 L.Ed.2d 462 (1995); see @ble v. Burns Int'l Sec. Servs., 105
F.3d 1465 (D.C.Cir.1997) (implicitly rejecting aayguments that arbitration may not be as



effective as litigation noting and approving thevailing view of many courts that
arbitration is not necessarily inferior to litigati as a mechanism for the resolution of
employment disputes) (citations omitted). In otiwerds, whether plaintiffs' were unlikely to
prevail because of the bias of the arbitration panehether defendants’ have an unfair
advantage on the merits in front of the arbitralgdas irrelevant to the Court's inquiry, and
constitutes a proper objection only when, anchi, €Court is asked to enforce the arbitral
award. Moreover, plaintiffs’ reference to ongoimitaation between the parties of certain
disputes arising out of claims related to the presemplaint undermine plaintiffs' position
as to the arbitrability of the present dispute, aray well estop them from undermining the
enforceability of the arbitral clauses at issua é&ctual matter.

Accordingly, the Court concludes the first stagé&®fnquiry by answering all four
preliminary questions in the affirmative and fints existence of an "agreement in writing"
to arbitrate the "subject of the dispute” in Londi@mtween two parties of different signatory
countries to the Convention with a contractual caroal relationship arising out of
maritime insurance policies.

2. The Second Stage of the Inquiry— The Enforcéagldilf the Arbitral Clauses

In support of their argument that the arbitratitauses are unenforceable, plaintiffs rely on
California contract law to argue that the claugesumconscionable because they result from
(1) oppression or (2) surprise. (See Pls.' Oppl64dtiting Stirlen v. Supercuts, Inc., 51
Cal.App.4th 1519, 1532, 60 Cal.Rptr.2d 138 (199Hgwever, it is well-established that it
is not state law, but internationally recognizetedses to contract formation or public policy
concerns of the forum nation, which makes a valiceament to arbitrate 1259 the subject of
the dispute unenforceable under Article 1, secBaof the Convention. See Art. Il 8 3 ("The
court of a Contracting State ... shall ... refer plarties to arbitration, unless it finds that|[the
agreement in null and void, inoperative or incapaiflbeing performed."); Oriental
Commercial and Shipping Co., Ltd. v. Rosseel, N6@9 F.Supp. 75 (S.D.N.Y.1985)
(holding that Under Article II, 8 3, an agreemematbitrate is "null and void" only when it is
subject to internationally recognized defenses sisctiuress, mistake, fraud, or waiver, or
when it contravenes fundamental policies of therfonation); see also Riley v. Kingsley
Underwriting Agencies, Ltd., 969 F.2d 953 (10th.Cicert. denied 506 U.S. 1021, 113 S.Ct.
658, 121 L.Ed.2d 584 (1992) (noting that the "multl void" exclusion in the Convention is
to be narrowly construed and holding that agreerbetween British underwriters and
American agent to arbitrate any dispute was ndtand void since agent never pleaded that
specific choice provisions at issue were obtainettdud or coercion and the agent's claim of
fraud in the inducement of the contract could ls®ikeed by arbitral panel itself).

At the hearing on April 24, 2000, plaintiffs notdee California legislature's codification of a
policy to scrutinize arbitration agreements by unatbd insurance companies stringently
because of the concern that its citizens wouldbbeefl to arbitrate their disputes in foreign
countries. Plaintiffs then relied on this policyamue that the Court should not find the
arbitral clauses enforceable under the "null and"wdause of Article Il section 3 of the
Convention. However, this argument is deficienfoar key regards. First, there is little
concern that plaintiffs will be unfairly or unexpedly dragged to London to arbitrate their
disputes since plaintiffs renounced the marineraste market in the United States in favor
of hiring skilled brokers in London to procure aerrnational marine insurance contract with
defendants, who are English insurance companiahimgpin this transaction resembles the
scenario most likely envisioned by the Califorregislature, where insurance companies



solicit local citizens and unexpectedly includeeefgn arbitration provision in the parties'
standard form contract. Second, plaintiffs disrdghe fact that the degree of their
sophistication and bargaining power is more thgraegnt, as evidenced by their ability to
negotiate changes in standard form P & | policigsbtitutional English insurance entities
such as defendants. Third, plaintiffs' argument skete or local policy should even be
considered, let alone be given supremacy, is caelglat odds with the entire tenor of their
argument to date that the Convention is the suptemef the land, and that where the
Convention applies, it does so exclusively. SimeeCourt agrees that the Convention applies
exclusively, it finds plaintiffs' present relianoca California policy unpersuasive. Finally, the
First Circuit has rejected precisely the argumémds plaintiffs' make to undermine the
enforceability of the arbitral clauses at issuesher

The parochial interests of the Commonwealth [ofrRuRico], or of any state, cannot be the
measure of how the "null and void" clause is intetgd. Indeed, by acceding to and
implementing the treaty, the federal governmentihsisted that not even the parochial
interests of the nation may be the measure ofpreéation. Rather, the clause must be
interpreted to encompass only those situations-aadhaud, mistake, duress, and waiver-that
can be applied neutrally on an international scale.

Ledee, 684 F.2d at 187 (citation omitted); I.T.AA3soc., Inc. v. Podar Bros., 636 F.2d 75
(4th Cir.1981) (holding that under the backdroplefenses applied internationally, "Article
[1(3) [of the Convention] contemplates the pos#ipibf waiver of the arbitration agreement
by the one or both of the parties, but [] the fadtthis 1260 case do not demonstrate such a
waiver.").[21] Moreover, neither courts in Califemmor federal courts have found arbitration
agreements in P & | insurance polices per se umoomsble; instead, both have consistently
enforced them. See, e.g., California Grocers Adst.v. Bank of Am., 22 Cal.App.4th 205,
215, 27 Cal.Rptr.2d 396 (1994) (holding that taubeonscionable, the arbitration agreement
must "shock the conscience" of the court); Thomd3evry, 200 Cal.App.3d 510, 514-16,
246 Cal. Rptr. 156 (1988) (holding that under tA&\Fan arbitration agreement is not
unconscionable without a showing that the termscguiure, or circumstances surrounding
the implementation of the agreement are unjust).[22

Plaintiffs’ also erroneously attempt to undermieéeddants' argument that state law contract
principles cannot bar arbitration of disputes scibje the FAA by factually distinguishing
cases cited by the defendants. For example, gfaistate that because of the strong policy
concerns of the Securities and Exchange Commisgithrregard to claims arising out of
securities fraud and stock disputes in Cohen v.M/gl, Noble, Cooke, Inc., 841 F.2d 282
(9th Cir.1988), this Court should not apply the tRiRircuit's conclusion that state law does
not bar arbitration arising under the FAA. Howev@ongress's plenary power in enforcing
treaties pursuant to its constitutional mandate,$&. Const. art. VI cl. 2, is hardly less
controlling than any policy pronouncements by tloenthissioner of the SEC regarding the
SEC's plenary power over arbitration procedureptidbby securities association. Even the
well-settled federal policy favoring arbitratiorsdussed above and the variety of statutory,
tort, and contract claims subject to arbitratiorspades the Court that plaintiffs' argument
lacks merit. See, e.g., Haviland v. Goldman, S&k®., 947 F.2d 601 (2d Cir.1991)
(enforcing agreement to arbitrate RICO claim); BirGhearson Lehman/American Express,
Inc., 926 F.2d 116 (2d Cir.1991) (ERISA violatidaim); Alexander Binzel Corp. v. Nu-
Tecsys Corp., No. 91 Civ. 2092, 1992 WL 26932 (NLCFeb. 11, 1992) (federal trademark
claim); Scott v. Merrill Lynch, Pierce, Fenner & 8m Inc., No. 89 Civ. 3749(MTL), 1992
WL 245506 (S.D.N.Y. Sept. 14, 1992) (Title VII aad U.S.C. § 1981 claims); Edelman v.
Marek, No. 91 Civ. 6889(TPG), 1992 WL 321715 (S.IY.NOct. 23, 1992) (malpractice and



breach of fiduciary duty 1261 claims); Springfidldrminal Ry. Co. v. United Transp. Union,
767 F.Supp. 333 (D.Me.1991) (claim arising undeatdfal Railroad Safety Act); Bender v.
A.G. Edwards & Sons, Inc., 971 F.2d 698, 700 (0i#t1992) (sexual harassment claims).

Therefore, plaintiffs' fail to show that the arbitclause, or the agreement in which it is
contained, is "null and void, inoperative or inclalgeof being performed” under Article II,
section 3 of the Convention.[23] Accordingly, theutt GRANTS defendants' motion to
compel arbitration in accordance with the provisiohthe parties’ agreement.

Il. DEFENDANTS' MOTION TO STAY ACTION PENDING ARBIRATION

Some courts have suggested that the languageiofeAlitsection 3 of the Convention.
which states that a court "shall refer the patbesrbitration” once the requirements of the
Convention have been satisfied means, by negatip&adation, that a stay is not permitted.
See McCreary Tire & Rubber Co., 501 F.2d at 103TId{hg that the proper remedy in a
Convention case is to refer the parties to arldneind dismiss for lack of subject matter
jurisdiction); Siderius, Inc. v. Compania de Acelel Pacifico, S.A., 453 F.Supp. 22, 25
(S.D.N.Y.1978) (dismissal required). However, otbeurts have noted that such a
proposition is "facially absurd" because the emaplegislation gives the district court the
power at least to compel arbitration, which coubd lme exercised without subject matter
jurisdiction. See Filanto, 789 F.Supp. at 1241-&#€eing in theory that stay is available in
cases under the Convention but rejecting defendawison for a stay because of the facts of
the case); Rhone Mediterranee Compagnia Franc&2d;.2d at 54 (holding that granting a
stay pending arbitration is permissible in Convamttases); Borden, Inc. v. Meiji Milk
Products Co., Ltd., 919 F.2d 822, 826 (2d Cir.1980dwing an injunction in aid of
arbitration in a Convention case), cert. denie®, B(5. 953, 111 S.Ct. 2259, 114 L.Ed.2d
712 (1991).

Here, finding the latter proposition more persuasinad in the absence of any objection to a
stay by plaintiffs, the Court exercises its disortnd GRANTS defendants' motion to stay
the action pending arbitration.

CONCLUSION

For the reasons stated above, the Court GRANT8dfendants' motion to compel
arbitration in London in accordance with the tewhghe parties' arbitral clause.[24]
Additionally, the Court ORDERS that one of the rtinitiate arbitration of the present
dispute by no later than sixty (60) days from theecon 1262 which this Order is stamped
"Filed."[25] Finally, the Court GRANTS defendamntsbtion to stay the action and ORDERS
that this action be stayed in its entirety pendirigjitration, subject to its re-opening by the
parties at the conclusion of arbitration.

IT IS SO ORDERED.

[1] The Convention was ratified by the United S¢ad@ September 30, 1970. See 21 U.S.T.
2517, T.1LA.S. No. 6997 (1970) (text reprinted doling Ch. 2 of the Federal Arbitration Act,
9 U.S.C. 8§ 201). Unless otherwise noted, all @tadito the Convention refer to the text
following section 201.



[2] Likewise, the second of the two declarationtofwing the United States' ratification of
the Convention only makes a "minor modification'the Convention, see Ministry of
Defense, 887 F.2d at 1362 (identifying the declangtby the United States simultaneous to
adopting the Convention as the source of the "mimadifications" that Congress imposed
when it made the Convention enforceable in thetsafrthe United States), with respect to
the applicability of the Convention to certain telaships between the parties giving rise to
the arbitration agreement, and not the actual &gent in writing" itself. See n. 29 foll. 9
U.S.C. 8§ 201 ("The United States of America wilphpthe Convention only to differences
arising out of legal relationships, whether cortirator not, which are considered as
commercial under the national law of the United&t4).

[3] This is especially true because the courts$itriopndeed obligation, to sua sponte raise the
non-waivable issue of their subject matter juriditis well-established, see Dyer v. Greif
Bros., Inc., 766 F.2d 398, 401 (9th Cir. 1985) ¢irg it an "elementary” principle that the
subject matter jurisdiction of the district cowgtriot a waivable matter and may be raised at
any time by one of the parties or sua sponte byriaileor reviewing court), and independent
of the general restriction that appellate courty may consider those arguments properly
preserved and raised by the parties on appeaRatnan v. Hospital Serv. of S. Cal., 510
F.2d 956, 960 (9th Cir. 1975) (holding that, whiére issue is first raised in a motion made
after the entry of the district court's final judgm, the issue "was not suitably raised below"
and is not properly before the appellate Court).

[4] Defendants argue that Kahn Lucas is factuabyimguishable from this case because
there was no manifestation of assent in that aalsereas Sphere Drake is more persuasive
because it also involved an arbitral clause in&alAPolicy. However, the Court's comparison
of the reasoning in Kahn Lucas and Sphere Dralejtaultimate application of the legal
principles in Kahn Lucas in this case is limitedhiose factors which interpret the term
"agreement in writing" under the Convention withcegpect to any factual considerations at
hand. Indeed, as noted below, what this Court fowts/incing about the Second Circuit's
reasoning in Kahn Lucas is that Court's exhaustigal analysis based upon grammatical
rules of construction and such interpretive toglshee drafters' intent and the versions of the
Convention existing in four other official languageesides English. Accordingly, the Court
agrees that Sphere Drake is more factually sintoléhnis case, and that Kahn Lucas is
distinguishable, but finds that these factual argoi® are irrelevant to the application of
these cases for their interpretation of a ternrmé@onvention as a matter of law.

[5] (See Curriculum Vitae, Attach. to Decl. of Amg8tuart ("Stuart Decl.") (3/24/00).)

[6] Moreover, defendants' expert Jonathan Gilmag,. ffers his expert opinion of what an
ordinarily competent marine broker operating in ltlbedon market would know regarding
arbitral clauses, and supports the statements ik Manes declaration. (See Supp. Decl. of
Jonathan Gilman ("Supp. Gilman Decl.") (4/18/00y%tL3-14.) Although the plaintiffs

orally objected to these portions of Mr. Gilmaresidration at the hearing on April 24, 2000,
the Court finds that Mr. Gilman has establishedféigent foundation based on his
experience of thirty years in the field of marinsurance and arbitration in London, and that
his opinion is properly introduced by defendantstifi@ general proposition that it would be
anomalous for plaintiffs' brokers not to know oé trbitral clauses at issue. (See Curriculam
Vitae, Attach. to Supp. Gilman Decl.) Certainlyaiptiffs had the opportunity to rebut Mr.
Gilman's opinion with a statement from their expldt London brokers either do not know
of the arbitral clauses in standard form P & | i@, or that Mr. Gilman has little or no basis



to opine on what a marine broker in the marinenasce business in the London market
knows with respect to arbitral clauses. In the absef either, plaintiffs' objections are
unpersuasive.

[7] Although it is the generally accepted custord asage for marine underwriters to deal
with insurance brokers as agents of the insuresl ptiactice was not established by an act of
Congress nor has it risen to the stature of aimitireestablished federal admiralty rule. See
Centennial Ins. Co. v. Parnell, 83 So.2d 688 (PIa5); Hauser v. American Cent. Ins. Co.,
216 F.Supp. 318 (E.D.La.1963). In the absenceddrtd admiralty law on the issue, the law
of the state with the greatest interest in theagsantrols. Wilburn Boat Co. v. Fireman's
Fund Ins. Co., 348 U.S. 310, 75 S.Ct. 368, 99 LE4d. (1955); Ahmed v. Am. S.S. Mut.
Protection & Indem. Ass'n, 640 F.2d 993 (9th Ci81Q Edinburgh Assur. Co. v. R.L. Burns
Corp., 479 F.Supp. 138 (C.D.Cal. 1979), aff'd levant part, 669 F.2d 1259 (9th Cir.1982).

[8] Plaintiffs also take exception to the defendargliance on the Uniform Commercial
Code ("U.C.C.") for the argument that the presémtadf documents bearing a tendering
party's name satisfies a signature requiremene P&’ Resp. to Ct.'s Ord. at 6 (citations to
cases cited by defendants omitted).) In light ef@ourt's conclusion that the signature
requirement is met, the Court addresses this arguomdy briefly to note its agreement with
plaintiffs. As plaintiffs argue, the unique doctineferenced by the defendants—the
"merchant's exception” to the statute of fraudsentide U.C.C. § 2-201 —developed as a
result of a specific concern perceived by the drafof the U.C.C. which has no connection
to the parties' relationship here. See Cox Engtg,J. Funston Mach. and Supply Co., 749
S.w.2d 508, 510 (Tex.App.1988) (noting that "spe@ftil' sought to be corrected by the
merchant's exception was to make a contract betwmeechants enforceable by both the
party making the oral offer and the party confirgiits acceptance in writing). Here, once an
enforceable arbitration clause is found to existreé is no question that it would be
enforceable by either party.

[9] Likewise, the Convention does not explain wieeta "seal” or the "X" or "thumb print" of
an illiterate principal constitutes a "signaturef the purposes of Article I, section 2. As the
term "signature" is construed with respect to tiigt@mary practices, so is the phrase
"exchange of letters or telegrams" construed intlaf prevalent and accepted practices, and
without regard for technical objections.

[10] At the hearing on April 24, 2000, plaintiffsreneously relied on the facts of Kahn Lucas
to argue that incorporation by reference does aintfy the requirement of the Convention
that the arbitral clause be contained in an exchandetters or telegrams. The Second
Circuit in Kahn Lucas held that the printing of #uditral clause behind the purchase orders
did not satisfy the signature requirements of tbev@ntion insofar as the purchase orders
were only signed by the party seeking to invoketation, and not by the defendant who
opposed the motion to compel arbitration. See Kalwoas, 186 F.3d at 218. However, the
Court declined to address whether the partiesséetion constituted an "exchange of letters
or telegrams” because that issue was not raiséigelyyarties. See id. ("Kahn Lucas does not
contend that the Purchase Orders, even togethlelark's Confirmation of Order forms,
represent ‘an arbitral clause in a contract ..tatoad in an exchange of letters or
telegrams.™) Finally, even if the parties hadedithe issue, the fact that the parties' contract
in Kahn Lucas was a unilateral or "acceptance Iofppeance" contract, see id. at 212, is
completely different from the P & | policies in et between the parties here. In other
words, while there was no exchange of documeritahm Lucas, the parties here clearly



exchanged the slip and the Certificates of Insweaboth of which referenced the P & |
policies which contain the arbitral clause.

[11] Likewise, Lawrence A. Zuanich's statement thatchange in language between the two
sets of policies in effect between the partiesrdui991-92 (SD350) and 1992-95(SD352)
were not evidenced by notification, assent, or w@ration is unpersuasive since it is the
intent of the brokers as agents of the plaintiffsal controls here. (See Decl. of Lawrence
A. Zuanich at § 6; Pls." Opp'n at 9.) The Courb @grees with defendants’' argument at the
hearing on April 24, 2000 that if a president'sagance of a term in a particular contract
were the definitive evidence that the term wasassented to by the parties, then all
presidents would studiously avoid knowing the teohthe contracts to which their
respective agents signed or negotiated.

[12] (See Notices of Arbitration in January 199€elh to Decl. of Bryn D. Thomas (12/6/99)
(Ex. B. to Decl. of Elizabeth Kendrick) at § 59 (i@ Policy of Insurance shall be governed
by, and construed in accordance with English laygtipting '005 P & | Policy (SD350)
during 1991-92).)

[13] (See generally 1991 (SD350) (arbitration imton); 1992 (SD350) (same);
1993(SD352) (arbitration in London in accordancthwiie Arbitration Acts 1950 to
1979);1994(SD352) (same); and 1995(SD352) (sam#a¢A to Jones Decl.).)

[14] See Becker Autoradio, 585 F.2d at 43, n. St{dguishing Cook v. Kuljian Corp., 201
F.Supp. 531, 535 (E.D.Pa.1962), supplementary269. F.Supp. 478 (E.D.Pa.1962), aff'd
317 F.2d 412 (3d Cir. 1963) (per curiam), as amiecase in which the court held that the
guestion of the enforceability of an arbitrationaai/in a contract made and performed in
India was a choice of law question governed by Bglmania's choice of law rules because
the agreement in Cook did "not relate to a maritiraasaction or involve interstate or
foreign commerce" and therefore, the federal Aalibn Act was "without application."); cf.
Harris v. Polskie Linie Lotnicze, 820 F.2d 1000023 (9th Cir.1987) (noting that although
the general rule is "that a federal court sittimgliversity applies the conflict-of-law rules of
the state in which it sits") (citing Klaxon Co.S$tentor Elec. Mfg. Co., 313 U.S. 487, 496, 61
S.Ct. 1020, 85 L.Ed. 1477 (1941)), where jurisdictis based on the existence of a federal
guestion, federal common law applies even to tloécehof-law analysis.

[15] But see McDermott Int'l v. Lloyds Underwrites§ London, 944 F.2d 1199, 1210-11
(5th Cir.1991) (noting conflicting authorities ornether state courts must apply FAA and
stating that "state courts do not necessarily aatay litigation or compel arbitration under
the Convention either"); accord Corcoran, 842 RP85. Although both the Fifth and the
Second Circuits in these cases disagree with thetQueither mentions Article VI of the
Constitution, which makes treaties the highestdathe land, and neither satisfactorily
addresses why the law under which an action "drd@ss not govern the action.

[16] Finally, it is important to note that unlesarfies clearly evidence an intent to arbitrate
the arbitrability of the dispute, the question r@ama judicial determination applying the
federal substantive law of arbitrability. See Rhivediterranee Compagnia Francese Di
Assicurazioni E Riassicurazoni v. Achille Lauro2/M.2d 50 (3d Cir.1983) (resolving the
ambiguity in Article II, section 3 of the Conventioegarding which law applies to the
inquiry of whether an agreement to arbitrate idl"and void" as calling for the application
of the law of the forum or other internationallgognized principles).



[17] Moreover, under recent developments of thetlzat post-date the decision in
Mediterranean, the burden is on the party oppoaihdgration to rebut the presumption of
arbitrability created by the existence of an aditm agreement by showing a purpose to
exclude particular disputes from arbitration. Searfisters Local 315 v. Union Qil Co. of
Cal., 856 F.2d 1307, 1314 (9th Cir.1988), cert.ielm88 U.S. 1043, 109 S.Ct. 869, 102
L.Ed.2d 993 (1989); Mitsubishi Motors Corp., 473Uat 631, 105 S.Ct. 3346.

[18] The 1994 and the 1995 policies added thecitadd language as follows: "[A]ny
difference or dispute between the Company and rditigeAssured or any other Person

arising out of or in connection with the PolicyloSurance shall be referred to arbitration in
London.” (1994 (SD 350), "Disputes and Differentes$ | 53 & 1995 (SD 352), "Disputes
and Differences" at 1 53, Attach. to Jones Deabyveler, since the parties do not contest the
enforceability of the arbitral clauses with respectheir application to third parties, the

Court does not discuss this distinction.

[19] Plaintiffs also argued that the remedies trexjuest are independent of the contract
between the parties, making their claims separatae the contract. However, whether the
remedies sought by plaintiffs are explicitly allava the P & | policies is not a credible test
of whether their claims and injuries arise froms@golicies.

[20] Even the fact that both parties' experts agnaethe same result would obtain under
English law, (see generally Stuart Decl.; GilmarciD& Supp. Gilman Decl.), only
reinforces the Court's conclusion in light of Caegg’s goal of unifying the standards by
which arbitration agreements are enforced in adgpgtie Convention. See Scherk, 417 U.S.
at 519, 94 S.Ct. 2449. In this regard, the Courésithat plaintiffs’ oral objections to Mr.
Gilman's declarations—specifically {1 23-25 of Hnest Gilman Declaration, filed on
January 12, 2000-at the hearing on April 24, 20@0naoot. In those paragraphs. Mr. Gilman
provides his expert opinion as to how an Englisnr€would interpret the scope of the
arbitral clauses with respect to plaintiffs’ causkaction. Since the Court has not based its
decision on these portions of Mr. Gilman's declare, these objections are clearly moot.

[21] This conclusion accords with the general mbgevhich appellate courts have construed
the Convention and Chapter Two of the Federal Aabdn Act. See Parsons & Whittemore
Overseas Co., Inc. v. Societe Generale De L'InduBtn Papier (RAKTA), 508 F.2d 969,
973-74 (2d Cir.1974) (construing narrowly the "palgolicy” defense to enforcement of
awards under Article V(2)(b)); McCreary Tire & RudtCo. v. CEAT, S.P.A., 501 F.2d

1032 (3d Cir.1974) (observing that there is "noghiliscretionary” about Article 11(3)).

Similar considerations have influenced the consitvacof other domestic statutes in the
context of international arbitration. See Schedk/ 4.S. at 516-17, 94 S.Ct. 2449 ("A
parochial refusal by the courts of one countryrtfoece an international arbitration
agreement [on forum non conveniens grounds] woatdnly frustrate the[] purposes [of the
Convention and its implementation by Congress]vouild invite unseemly and mutually
destructive jockeying by the parties to securddaclitigation advantages"); Societe
Generale de Surveillance, S.A. v. Raytheon Europégmt. and Sys. Co., 643 F.2d 863, 867
(1st Cir.1981). Even if plaintiffs were to claimatithey were induced by fraud to negotiate
the P & | policies, that claim would be arbitrabf®ee Prima Paint Corp. v. Flood & Conklin
Mfg. Co., 388 U.S. 395, 406, 87 S.Ct. 1801, 18 L28dL270 (1967); Manning v. Energy
Conversion Devices, Inc., 833 F.2d 1096, 1103 (Rd.@87).



[22] Notwithstanding that plaintiffs' conclusorygaments have failed to create any doubts as
to the enforceability of the arbitration clausesaue, the Court notes that even if plaintiffs
sufficiently raised those doubts, "any doubts camog the scope of arbitrable issues should
be resolved in favor of arbitration, whether thelppem at hand is the construction of the
contract language itself or an allegation of wajidelay, or a like defense to arbitrability."”
Nghiem v. NEC Elec., Inc., 25 F.3d 1437, 1440 ©ith1994) (emphasis added).

[23] In light of the Court's conclusion, it doest maldress the defendants' cumulative estoppel
argument, based on the analogy to nonsignatoriastmtract who are estopped from
denying the arbitrability of their disputes wheeythave received benefits from the contract
in which the arbitral clause is contained. (SeesD&upp. Reply at 7 (citations omitted).)

[24] See 9 U.S.C. 8§ 206 ("A court having jurisdbetiunder this chapter may direct that
arbitration be held in accordance with the agredgratany place therein provided for,
whether that place is within or without the Unitethtes."). Although plaintiffs assert that if
the Court decides to compel arbitration, the "appropriate place to conduct arbitration
would be California," they rely on the public pgliof the state of California, which the
Court has already found inapposite in arbitratigreements arising under the Convention.
Also, plaintiffs erroneously rely on a provisiontire Convention which relates to "arbitral
awards" not "arbitration agreement" and which ircgaies national public policy, not local or
state. See Art. V § 2(b) ("Recognition and enforeatof an arbitral award may also be
refused if competent authority in the country whesragnition and enforcement is sought
finds that ... [tjhe recognition or enforcementlod award would be contrary to the public
policy of that country.”) (emphases added) (cite®ls.' Resp. to Ct.'s Ord. at 9, n. 7).

[25] The Court notes the defendants' representatidime hearing on April 24, 2000 that they
harbor no bad faith intent to avoid arbitrationd dne parties' consensus that the Court may
set a reasonable date for the initiation of arbdra
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