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MEMORANDUM OPINION
LAMBERTH, District Judge.

This matter concerns yet another attempt by PfaBtephen Flatow to satisfy the judgment
he obtained almost two years ago against the Isl&w@apublic of Iran ("Iran") for its
sponsorship of the terrorist group that murdersddaughter. Pursuant to the Foreign
Sovereign Immunities Act, he has levied writs d¢dehtment upon three parcels of real estate
owned by the Islamic Republic of Iran, including flormer Iranian embassy, and two
NationsBank accounts containing funds generatetidptate Department's lease of these
properties. 28 U.S.C.A. 8 1610(a)(7) & 1610(f)(1)(Mest Supp.1999). Once again,
however, the United States has intervened to qnestvrits of attachment,[1] contending
that the properties and accounts are immune freslanhent under the Foreign Missions
Act, 22 U.S.C. 88 4301-4316 (1999), the Foreigne®eign Immunities Act, 28 U.S.C.A. 88
1609 & 1610 (West Supp. 1999), the InternationakEyancy Economic Powers Act, 50
U.S.C. 8§ 1701-1702 (1999), the Vienna ConventioiDiplomatic Relations,[2] and Article
Il of the Constitution. U.S. CONST. ART. Il, 8§ 3, 8 (granting the President the power "to
receive Ambassadors and other public MinistersgaBse the Court finds that these
properties and accounts are immune from attachoveddr the Foreign Sovereign
Immunities Act, the Court hereby GRANTS the Uniftdtes' motion and the July 9, 1998
writs of attachment are hereby QUASHED. Thus, hgound that plaintiff is barred from
attaching the properties and accounts under theigroSovereign Immunities Act, the Court
need not determine whether their attachment umagAict would run afoul of the
Constitution, the Foreign Missions Act, the Intdromal Emergency Economic Powers Act,
or the Vienna Convention.

|. BACKGROUND

In April 1995, the Shagaqi faction of the Palesisiamic Jihad, a group that is funded
exclusively by the Islamic Republic of Iran ("Irgnbombed a tourist bus in Gaza, killing



Stephen Flatow's 20-year-old daughter Alisa. Sa®i v. The Islamic Republic of Iran,

999 F.Supp. 1, 6-9 (D.D.C.1998). One year latélizing a newly-enacted amendment to the
Foreign 19 Sovereign Immunities Act, Flatow filed/eongful death action against Iran, its
Ministry of Information & Security and various higével government officials. See Civil
Liability for Acts of State Sponsored Terrorism,oAu No. 104-208, Div. A., Title | § 101(c)
[Title V, § 589, 110 Stat. 3009-172], (30 Septen@96) reprinted at 28 U.S.C.A. §
1605(a)(7) (West Supp.1999) (creating jurisdictimer claims against foreign entities who
provide material support for acts of extrajudid#ling, inter alia) (commonly called the
"Flatow Amendment"); see also Flatow, 999 F.Supp. &ran failed to appear. Accordingly,
this Court held an evidentiary hearing and deteechithat the plaintiff had "establishe[d] his
claim or right to relief by evidence ... satisfagtto the Court." 28 U.S.C.A. § 1608(e) (West
Supp.1999); Flatow, 999 F.Supp. at 5. Based upervitdence presented at this hearing, the
Court entered a default judgment against Iran,jfigdran and the co-defendants jointly and
severally liable for compensatory damages, losofetions, solatium and $225,000,000.00
in punitive damages. Flatow, 999 F.Supp. at 5. dte ,dFlatow's efforts to satisfy his
judgment against Iran have proven unsuccessful.eSge Flatow v. Islamic Republic of

Iran, 74 F.Supp.2d 18, 20 (D.D.C. 1999) (quashingaf attachment against U.S. Treasury
funds); Flatow v. Islamic Republic of Iran, 67 Fppwd 535, 537-38 (D.Md. 1999)
(quashing writs of execution against non-profitrfdation’s property). In the instant matter,
Flatow seeks to attach various parcels of reategtaNVashington, D.C., belonging to Iran.
Notably, these properties include the former Irar@enbassy.[3] Flatow also seeks
attachment of two NationsBank bank accounts, whrehentitled "Blocked Iranian
Diplomatic and Consular Property Renovation AccaiatBlocked Assets Administration,
U.S. Department of Treasury" ("First Account”) dtS. Department of State, Office of
Foreign Missions, Iranian Renovation Account” ("&&et Account”). The First Account
comprises excess funds and interest generatedtfreiheasing of these properties to third
parties. The Second Account, which originally cared Iranian diplomatic and consular
accounts, contains funds generated by the leasesbd for maintenance and related
expenses.

Despite its public proclamations of support fooetf$[4] to bring state sponsors of terrorism
to justice, the Clinton administration has inters@no forestall plaintiff Flatow's ability to
satisfy his judgment. See Determination to WaivguRements Relating to Blocked
Property of Terrorist-List States, 63 Fed.Reg. 39¢0ctober 21, 1998) (exercising authority
to waive requirements under 8§ 117(d) and statiagghch requirements "would impede the
ability of the President to conduct foreign polinythe interest of national security"); 20 see
also Flatow, 74 F.Supp.2d at 20 (D.D.C. 1999)his Iatest chapter in plaintiff's ongoing
struggle to hold accountable those responsibleitodaughter's murder, the United States
contends, inter alia, that the Foreign Sovereigmimities Act, the Foreign Missions Act, the
International Emergency Economic Powers Act, thenvia Convention on Diplomatic
Relations and Article Il of the Constitution baethattachment of these properties and
accounts. As explained below, because the Couts filmat it lacks jurisdiction over the
properties and accounts under the Foreign Soveheigrunities Act, the Court need not
reach the merits of the United States' other clgbhs

Il. DISCUSSION

A. The Foreign Sovereign Immunities Act



The enumerated exceptions to the Foreign Sovetaigrunities Act ("FSIA") provide the
exclusive source of subject matter jurisdictionraadécivil actions against foreign states.
Argentine Republic v. Amerada Hess Shipping Catp8 U.S. 428, 434-35, 109 S.Ct. 683,
102 L.Ed.2d 818 (1989). Accordingly, the FSIA miostapplied in every action involving a
foreign state defendant. Verlinden B.V. v. CenBahk of Nigeria, 461 U.S. 480, 489, 103
S.Ct. 1962, 76 L.Ed.2d 81 (1983). Unless one oHBRA's exceptions applies, foreign states
enjoy immunity from the jurisdiction of U.S. cour28 U.S.C.A. § 1604 (West 1999).
Similarly, the property of a foreign state in theited States is immune from attachment or
execution, unless an exception under sections @61611 provides otherwise. 28 U.S.C.A.
88 1610 & 1611 (West Supp. 1999). Section 1610 emates the general exceptions to
immunity from attachment or execution, while Sectid11 specifies particular types of
property that are immune from execution.

21 B. Attachment under Section 1610(a)(7)

Plaintiff contends that Section 1610(a)(7) of ttf&A-authorizes the attachments here
because the properties and accounts are "usedrfanercial activity" within the meaning of
the FSIA and the judgment he seeks to enforce wasd@d under Section 1605(a)(7), the
state-sponsored terrorism exception. The UniteteSt@does not contest the source of the
judgment. Rather, the United States asserts thairthperty and accounts at issue do not
meet the threshold requirement of the exceptien,that the property is "used for
commercial activity in the United States.” 28 U.AC8 1610(a)(7). Plaintiff maintains that
the critical inquiry regarding commercial use is thature of the activity, not its purpose and
that the identity of the commercial actor is immizeto the inquiry. Thus, he characterizes
these properties and accounts as commercial imenbacause the United States' leasing of
the properties is not an inherently sovereign actimt one that may be undertaken by a
private actor. Republic of Argentina v. Weltovercl, 504 U.S. 607, 614, 112 S.Ct. 2160,
119 L.Ed.2d 394 (1992) (concluding that, for pugmsf the FSIA's "commercial activity"
exception, "when a foreign government acts, noegalator of a market but in the manner of
a private player within it,” the activities are cararcial).

While agreeing that the nature of the activity goge'commercial activity" analysis, see 28
U.S.C.A. § 1603(d); see also Weltover, 504 U.$14t, 112 S.Ct. 2160, the United States
asserts that, for purposes of the FSIA, only theifm state's actions are relevant, not those
of the United States. The United States pointdlmattiran opposes the leases of its
properties. See Islamic Republic of Iran v. Unigdtes, Case Nos. A4/A7/A5 (I:F and III);
Dec. 129-A4/A7/A15-FT, at 1-2 (June 23, 1997, Itamted States Claims Tribunal)
(denying Iran's request to have leases terminatddhating that leases were "in order to
prevent [the properties] falling into an irrevetsilstate of disrepair”). In the alternative, the
government argues that, even if a foreign statdieres are not critical to the applicability of
this provision, the actions undertaken by the Wh#éates in this matter are sovereign, not
commercial, in nature. That is, the government&ods that the United States, through the
State Department's Office of Foreign Missions cigng in its sovereign capacity by taking
custody of and leasing these properties pursuatg tpreserve and protect” responsibilities
under the Foreign Missions Act, as well as discimgrgs duties under the Vienna
Convention. See Foreign Missions Act, 22 U.S.C3@%c) (providing that "[i]f a foreign
mission has ceased conducting diplomatic, consuldrother governmental activities in the
United States, and has not designated a proteotiwgr or other agent ... the Secretary, until
the designation of a protecting power or other agemay preserve and protect any property
of that foreign mission™); see also Vienna Convamtin Diplomatic Relations, Article 45(a),



T.ILA.S. 7502, 23 U.S.T. 3227 (1964) (providingttldf diplomatic relations are broken off
between two states ... (a) the receiving state meush in the case of armed conflict, respect
and protect the premises of the mission, togethidritg property and archives").

To address whether these properties and accowntssed for commercial activity" for
purposes of Section 1610(a)(7), the Court begitis thie statutory language. Section
1610(a)(7) provides that

[tlhe property in the United States of a foreigatst... used for a commercial activity in the
United States, shall not be immune from attachrreaid of execution, or from execution
upon a judgment entered by a court of the UnitedeSt... if

the judgment relates to a claim for which the fgnestate is not immune under section
1605(a)(7), regardless of whether the property iwas involved 22 with the act upon which
the claim is based.

28 U.S.C.A. § 1610(a)(7). By its terms, the thrédlmequirement for invoking this provision
is that the property is "used for commercial atyivm the United States.” "Commercial
activity" is defined in two instances under the &ASFirst, the statute generally defines
"commercial activity" as

either a regular course of commercial conduct paréicular commercial transaction or act.
The commercial character of an activity shall beedwrined by reference to the nature of the
course of conduct or particular transaction or ther than by reference to its purpose.

28 U.S.C.A. § 1603(d) (West 1999). The FSIA alsovpates a second, more specific
definition, termed "commercial activity carried onthe United States by a foreign state,” 28
U.S.C.A. 8§ 1603(e) (West 1999), which is definedamsnmercial activity carried on by such
state and having substantial contact with the dn8&ates.” Id. This more specific definition
relates to language found in one of the FSIA's esrated exceptions to jurisdictional
immunity. See 28 U.S.C.A. 8§ 1605(a)(2) (abrogaforgign state immunity in actions "based
upon a commercial activity carried on in the Uniftdtes by the foreign state").

The Supreme Court has addressed the meaning ofeacral activity" under the FSIA,
albeit in the context of the so-called "commeraietivity exception,” one of the Act's
enumerated exceptions to jurisdictional immuni.\2S.C.A. § 1605(a)(2) (West 1999).
See Republic of Argentina v. Weltover, 504 U.S. ,68I71-14, 112 S.Ct. 2160, 119 L.Ed.2d
394 (1992). While the precise provision at issuR@public of Argentina v. Weltover is not
implicated here, the Supreme Court's constructfidheproper scope and meaning of
"commercial activity" under the FSIA guides thisutits analysis. In Weltover, the Supreme
Court determined that Argentina’s default on certairrency stabilization bonds constituted
an act "in connection with a commercial activitigat "had a direct effect in the United
States" sufficient to subject Argentina to suithe United States under the FSIA. 28
U.S.C.A. 8 1605(a)(2). The Court began its analggisoting that the definition of
commercial activity provided in the FSIA "leaveeg ttritical term "commercial’ largely
undefined." Weltover, 504 U.S. at 612, 112 S.C6@Drawing upon the historical
background of the FSIA, however, the Court noted the statute "largely codifie[d] the so-
called ‘restrictive' theory of foreign sovereigmimity,” which distinguished actions
"arising out of purely commercial transactions,frédl Dunhill of London, Inc. v. Republic
of Cuba, 425 U.S. 682, 703, 96 S.Ct. 1854, 48 2&801 (1976) from those deriving from
"powers peculiar to sovereigns.” Id. at 704, 96tS1854. Thus, the Court instructed that
"when a foreign government acts, not as a regutd#tarmarket, but in the manner of a
private player within it, the foreign sovereignidians are commercial within the meaning of



the FSIA." Weltover, 504 U.S. at 614, 112 S.Ct.@{&mphasis added). Thus, to determine
whether a foreign state's actions are commeraaikts must examine "whether the particular
actions that the foreign state performs (whatelvemhotive behind them) are the types of
actions by which a private party engages in tradeteaffic or commerce.” Id. (citing Black's
Law Dictionary 270 (6th ed.1990)) (emphasis added).

1. Real Property

The parties in the instant matter do not dispud¢ lifan's prior use of the real estate was
sovereign in nature, not commercial. Prior to sndpeg diplomatic relations, the embassy
and residences were used to support Iran's diplometivities in the United States, an
inherently sovereign activity. See, e.g., S & S Maery Co. v. Masinexportimport, 802
F.Supp. 1109, 1111-12 (S.D.N.Y.1992) 23 (missioildngs are not used for commercial
activity and do not fall within FSIA exception tmimunity); City of Englewood v. Socialist
People's Libyan Arab Jamahiriya, 773 F.2d 31, 3§38/Cir. 1985) (stating that use of
property as diplomatic residence "as a matterwf.lais not commercial activity"); United
States v. Arlington County, 702 F.2d 485, 488 @ih1983); United States v. Arlington
County, 669 F.2d 925, 934-35 (4th Cir.1982) (codirig that FSIA affords immunity to
foreign state's apartment building that is useldaiese diplomatic personnel). As such, Iran's
prior use of the properties does not render themneercial for purposes of the FSIA.

Plaintiff and the United States disagree as to drethe foreign state's use of the property
for commercial activity is necessary for SectiodQ@&)(7) to apply. Secondarily, they
dispute whether the United States' custody overeaging of the properties is sovereign or
commercial in nature. This Court agrees with th&@édhStates that the provision's
applicability turns on the foreign state's actionth respect to commercial use. Not only
does the Supreme Court's interpretation of "comialeactivity" in Weltover specifically

refer to the foreign state's actions, see Weltdd@4,U.S. at 614, 112 S.Ct. 2160 (stating that
"when a foreign government acts, not as a regutd#tarmarket, but in the manner of a
private player within it, the foreign sovereignidians are commercial within the meaning of
the FSIA") (emphasis added); see also id. (stahiag"whether the particular actions that the
foreign state performs (whatever the motive belti@in) are the types of actions by which a
private party engages in trade and traffic or coneei® (emphasis added), but practicality
dictates such a finding. Among its purposes, th\F&s designed to subject foreign states
to the laws of the United States when they choo@magage in private commercial activity.
See Dunhill, 425 U.S. at 704, 96 S.Ct. 1854. Tedatfate this purpose, the statute creates
various narrow windows of federal jurisdiction ov¥ereign states. 28 U.S.C.A. 88§ 1605 &
1610. But if the FSIA could be applied to foreidats property that is being used by a non-
agent third party, it would expand the class oksaaising under the Act beyond those
limited, enumerated exceptions to immunity presiby Congress, and thus would expose
foreign states to far greater liability than wagmrally contemplated under the Act. 28
U.S.C.A. 88 1605 & 1610.

Alternatively, even if foreign state action werd oatical to the applicability of the
"commercial activity" attachment exception, the tddiStates' taking custody over a foreign
state's properties and maintaining them is an extibr sovereign, not a commercial act.
Specifically, the United States, acting through@féce of Foreign Missions, took custody
over the properties pursuant to its "preserve aatept" responsibilities under the Foreign
Missions Act. See Foreign Missions Act, 22 U.S.@385(c) (providing that "[i]f a foreign
mission has ceased conducting diplomatic, consuldrother governmental activities in the



United States, and has not designated a proteotiwgr or other agent ... the Secretary, until
the designation of a protecting power or other agemay preserve and protect any property
of that foreign mission"). Put simply, althoughdew of property by a private party might be
commercial in nature, taking custody over diplomatioperty under the authority granted by
a federal statute or treaty is decidedly sovereigmture. Indeed, such "power[ ][is] peculiar
to sovereigns.” See Dunhill, 425 U.S. at 703, $&.SL854. Accordingly, because the Court
finds that the real properties at issue do notW#hin the definition of commercial activity
under the FSIA, the writ of attachment may not bimeced against such properties.

242. Bank Accounts

The NationsBank accounts are also immune fromlattaat, albeit for somewhat different
reasons. To begin with, the Court finds that theo8d Account does not constitute "property
used for commercial activity" for purposes of Sexti610(a)(7). Rather, the Second
Account was licensed by the Treasury Departmetitdd@ffice of Foreign Missions for the
payment of maintenance and repair expenses relatithg real estate. As outlined above, the
United States' preservation and protection of tiopgrties under the Foreign Missions Act is
a sovereign act. Because these funds were spdgificansed to the Office of Foreign
Missions to enable them to fulfill the United S&tetatutory responsibilities, their use is
more properly characterized as sovereign than caoiahe

Alternatively, another factor weighs against enifogdhe attachment against these funds
under the "commercial activity" attachment excapwb the FSIA. Significantly, the Second
Account originally contained Iranian diplomatic essand was licensed to the Office of
Foreign Missions by the Office of Foreign AssetiCal. It is therefore regulated by the
International Emergency Economic Powers Act andrdnr@an Assets Control Regulations.
As such, if the President had not exercised hisaity to waive its requirements, see infra,
the plain terms of Section 1610(f)(1)(A) appeacdwer this account. 28 U.S.C.A. §
1610(f)(1)(A) (authorizing attachment of propemywhich financial transactions are
prohibited or regulated by, inter alia, the Intérm@al Emergency Economic Powers Act or
its regulations). Thus, if this Court were to constSection 1610(a)(7) to permit the
attachment of blocked Iranian accounts, this imtgtgtion would render Section
1610(f)(1)(A) superfluous. Instead, the Court findgnlikely that Congress enacted two
separate provisions of the same statute in ordachieve the same result. That is, if blocked
accounts were already subject to attachment uretgio® 1610(a)(7), Congress would have
had no need to enact an entirely new provisionti@ed610(f)(1)(A), to authorize the
attachment of these very same funds.

Different considerations compel this Court to fthdt the funds in the First Account are not
subject to attachment. As noted above, the FirsbAit contains the profits, and any interest
thereon, generated by the leases of the diplompatigerty. And, unlike the Second Account,
the United States does not contend that this a¢amuntains any funds that were initially

held in Iranian diplomatic accounts. Rather, thét&thStates advances, inter alia, that the
First Account may not be attached because it domesi Iranian property that is "blocked"
and regulated by the Iranian Assets Control Reguiat 31 C.F.R. 8 535.201. This Court
disagrees with the United States' characterizatidhis account as Iranian property. Instead,
the Court finds that the First Account is more @by characterized as United States
property, which is immune from attachment by virtd¢he doctrine of sovereign immunity.
See Buchanan v. Alexander, 45 U.S. (4 How.) 20,121,.Ed. 857 (1846); Federal Housing
Admin. v. Burr, 309 U.S. 242, 243, 60 S.Ct. 4881 8ad. 724 (1940); see also Neukirchen v.



Wood County Head Start, Inc., 53 F.3d 809, 811 (itt1995); Automatic Sprinkler Corp.

v. Darla Environmental Specialists, 53 F.3d 182 [&h Cir.1995); State of Arizona v.
Bowsher, 935 F.2d 332, 334 (D.C.Cir.1991); HasBrss. & Co. v. Morgenthau, 85 F.2d
677, 681 (App.D.C. 1936); Flatow, 74 F.Supp.2d@atSpecifically, the Secretary of State,
exercising discretion delegated by the Foreign MmssAct, 22 U.S.C. § 4305(c), elected to
lease these properties to generate revenue foireeqepairs and maintenance. If the United
States had not leased these properties, repairmaimienance would still have to have been
funded by the United 25 States, most likely fromravenues in the Treasury. Moreover,

Iran opposed these leases from their inceptiordéBignate the leased profits as Iranian
property, when Iran would not otherwise have aatthese monies, accords Iran an
undeserved windfall. Accordingly, because the fundbe First Account do not constitute
Iranian property, they are not subject to the larssets Control Regulations. Nor does any
provision of the FSIA apply to such funds. Seedwat74 F.Supp.2d at 20-24. Rather, as this
Court has explained previously, see id., becauséutids in the First Account constitute
United States property, sovereign immunity barg tigachment, absent an express waiver
of consent. Cf. Department of the Army v. Blue Flmg,., 525 U.S. 255, 119 S.Ct. 687, 692,
142 L.Ed.2d 718 (1999) (Rehnquist, C.J.) (stativad it "is in accord with our precedent
establishing that sovereign immunity bars credifoys attaching or garnishing funds in the
Treasury").

C. Attachment Under Section 1610(f)(1)(A)

Alternatively, plaintiff advances that a second &A$rovision, Section 1610(f)(1)(A),
authorizes the attachment of the properties anduents because its plain terms cover the
properties at issue. Section 8§ 1610(f)(1)(A) presid

Notwithstanding any other provision of law, incladibut not limited to section 208(f) of the
Foreign Missions Act (22 U.S.C. § 4308(f)), andeptcas provided in subparagraph (B), any
property with respect to which financial transaeti@re prohibited or regulated pursuant to
section 5(b) of the Trading with the Enemy Act (36.C. 8§ 5(b)), section 620(a) of the
Foreign Assistance Act of 1961 (22 U.S.C. 8 2370&®ctions 202 and 203 of the
International Emergency Economic Powers Act (50.0.88 1701-1702), or any other
proclamation, order, regulation, or license isspesuant thereto, shall be subject to
execution or attachment in aid of execution of pargment relating to a claim for which a
foreign state (including any agency or instrumetytalf such state) claiming such property is
not immune under section 1605(a)(7).

28 U.S.C.A. 8§ 1610(f)(1)(A) (West Supp. 1999). Speally, plaintiff asserts that this
provision is applicable because the property acdwats are regulated by the International
Emergency Economic Powers Act, 50 U.S.C. 88 17Q1a0@ the Iranian Assets Control
Regulations, which define property to

include, but not by way of limitation, money, checHrafts, bullion, bank deposits, savings
accounts, debts, indebtedness, ... any other esedeof title, ownership or indebtedness, ...
judgments, ... and any other property, real, pexlsam mixed, tangible or intangible, or
interest or interests therein, present, futureootiogent.

31 C.F.R. § 535.311 (1999) (emphasis added).

While conceding that its plain terms may coverghaperties and accounts at issue, the
United States asserts that this section is undlaita the plaintiff because the President has
"waive[d] the requirements of this section in theerest of national security.” See Omnibus



Consolidated and Emergency Supplemental AppropnatAct of 1999, Pub.L. 105-277,

Title I, 8 117, 112 Stat. 2681 (October 21, 1998g(tion 117") (adding subsections
1610(f)(1)(A) & (B) and providing that "[t]he Prelnt may waive the requirements of this
section in the interest of national security"); ats Determination to Waive Requirements
Relating to Blocked Property of Terrorist-List ®st63 Fed.Reg. 59201 (October 21, 1998)
(exercising authority to waive requirements undéd g(d) and stating that such requirements
"would impede the ability of the President to coctdioreign policy in the interest of national
security”). The United States maintains that thevera26 provision, Section 117(d), covers
both paragraphs of FSIA Section 1610(f).

Plaintiff opposes this construction and contendsi&e 117(d) does not extend to Section
1610(f)(1). Instead, he maintains that Section d)L@(ly applies to Section 1610(f)(2)
because that provision requires the Secretaryeol thasury and the Secretary of State to
provide assistance in locating assets. 28 U.S.&€1#610(f)(2)(A) (West 1999). In short,
plaintiff reasons that the national security waigesvision only applies to Section 1610(f)(2)
because it is the only provision of Section 117 itmposes "requirements” per se. To support
this construction, plaintiff urges the Court to kqoast the statutory text to the legislative
history to the amendment.

Whether Section 1610(f)(1)(A) authorizes thesecattezents turns on a determination of the
proper scope of the President's waiver authoritleuisection 117(d). Having examined the
statutory text, in the context of both Section ahd the FSIA, the Court concludes that
plaintiff's construction of Section 117(d) is refdtby the plain language of the statute. As
such, this Court declines to accept plaintiff'stiavon to delve into unreliable legislative
history in search of a different meaning. Cf. Palditizen v. United States Dept. of Justice,
491 U.S. 440, 472, 109 S.Ct. 2558, 105 L.Ed.2d(3989) (Kennedy, J. concurring)
("Where it is clear that the unambiguous langudgesiatute embraces certain conduct, and
it would not be patently absurd to apply the s&atatsuch conduct, it does not foster a
democratic exegesis for this Court to rummage ftifinaunauthoritative materials to consult
the spirit of the legislation in order to discower alternative interpretation of the statute with
which the Court is more comfortable.)". Moreovemtary to plaintiff's protest that giving
full effect to the waiver provision produces anwabs— and hence unsanctionable — result,
this Court finds that construing the waiver to aoveth paragraphs of Section 1610(f) does
not create a patently absurd result. Rather, dgiverdeference traditionally afforded the
President in the oft-sensitive area of foreigntrets, see, e.g., Regan v. Wald, 468 U.S. 222,
242,104 S.Ct. 3026, 82 L.Ed.2d 171 (1984), Corgymsactment of a waiver provision to
counterbalance its enactment of a broad-reachifayament provision appears entirely
reasonable.

The FSIA amendments at issue here were enacteattasf @n end-of-the-year
appropriations package. See Treasury and Genexar@oent Appropriations Act, 1999, as
contained in Omnibus Consolidated and Emergencyl8ogental Appropriations Act, 1999,
Pub.L. No. 105-277, § 101(h), Title I, 8 117(a)-(@xctober 21, 1998). Specifically, section
117(a) of the Appropriations Act amended Sectioh0L6f the Foreign Sovereign Immunities
Act by adding subsection (f), which authorizesattaent and execution in aid of judgments
obtained against state sponsors of terrorism. ZBAJA. 8§ 1610(f)(1)(A). Section 117(d)
amended the same statute to provide for a Pregtleriver in the interest of national
security.[6] See Waiver of Exception to Immunitgrr Attachment or Execution, Pub.L.
105-277, Title I, § 117(d), 112 Stat. 2681 (October 1998) (stating that "[t]he President



may waive the requirements of this section ..hainterest of national security"); see also
Historical and Statutory Notes, 28 U.S.C.A. 8 16M@st Supp.1999).

Contrary to plaintiff's assertions that "requiretsg€mefers only to Section 1610(f)(2), the
Court finds the language and structure of the amemd dictates a finding that the waiver
applies to the entire Section 1610(f). First, therplanguage of Section 1610(f)(1) imposes
certain requirements, to wit, that certain reguld& properties "shall” be subject to
execution or attachment.... 28 U.S.C.A. § 1610)f)%&e also Lexecon, Inc. v. Milberg Weiss
Bershad Hynes & Lerach, 523 U.S. 26, 118 S.Ct. 966, 140 L.Ed.2d 62 (1998) (noting
that ""shall' ... normally creates an obligatiorparvious to judicial discretion™). Moreover,
nothing else in the waiver provision counsels wofeof giving its language the unobvious
construction plaintiff advances. Quite the contraing Court finds that the language "this
section" plainly covers the entire Section 161&RAd not just the second paragraph. Indeed,
from a structural standpoint, if the waiver progisiwere intended to be restricted only to
Section 1610(f)(2), it would more likely have appaghas an exception to that subsection,
rather than as a separate provision altogetheonglusion, because the statutory text does
not bear out the construction plaintiff advanchse,€ourt finds that the waiver provision
applies to both Section 1610(f)(1) and 1610(f){@yreover, as Congress' delegation to the
President in this instance is clear, the Presibdastproperly exercised his authority to waive
Section 1610(f). See Dames & Moore v. Regan, 43 854, 657, 101 S.Ct. 2972, 69
L.Ed.2d 918 (1981) (stating that "[w]hen the Presidacts pursuant to an express or implied
authorization from Congress, he exercises not bislypowers but also those delegated by
Congress" and that "[t]hat in such a case, thewdikexaction "'would be supported by the
strongest of presumptions and the widest latitifdadicial interpretation, and the burden of
persuasion would rest heavily upon any who migtatcatit™). Accordingly, Section

1610(f)(1) is without operative effect and cannath@rize the attachments plaintiff seeks.

4. Attachment under Section 1610(b)(2)

Plaintiff also references Section 1610(b)(2) inmup of the writs of attachment. Section
1610(b)(2) provides that

any property in the United States of an agencystrumentality of a foreign state engaged in
commercial activity in the United States shall hetimmune from attachment in aid of
execution, or from execution, upon a judgment eatdry a court of the United States or of a
State ..., if

the judgment relates to a claim for which the agesranstrumentality is not immune by
virtue of section 1605(a)(2), (3), (5), or (7) @0b(b) of this chapter, regardless of whether
the property is or was involved in the act uponachiithe claim is based.

28 U.S.C.A. 8 1610(b)(2) (West 1999) (emphasis djldeut simply, this provision does not
apply in the instant case. Critically, the assetguestion belong to Iran, not an agent or
instrumentality of Iran. Moreover, if Section 16bJR) were construed to apply to foreign
states, as well as their agents or instrumentsyitreere would be no need for Section
1610(a)(7), which specifically refers to foreigatsis. Lastly, plaintiff does not maintain that
the United States is acting as Iran's agent wipeet to these properties, particularly in light
of the fact that Iran opposes the lease of thesgeepties. See Islamic Republic of Iran v.
United States, Case Nos. A4/A7/A5 (I:F and 1ll);cdD&29-A4/A7/A15-FT, at 1-2 (June 23,
1997, Iran-United States Claims Tribunal). Accogiiynto the extent that plaintiff claims
authority for the attachments under Section 161@fp)he Court finds such assertions to be
without merit.



[1l. CONCLUSION

As this Court has noted previously, see Flatows-Bupp.2d at 25, the Court regrets that
plaintiff's efforts to satisfy his judgment agaitrstn have proven futile. Indeed, in light of his
lack of success thus far, it appears that plaiftdétow's original judgment against Iran has
come to epitomize the phrase "Pyrrhic victory." Matless or until Congress decides to enact
a law that authorizes the attachments 28 plais¢iffks, this Court lacks the proper means to
assist him with such endeavors. See, e.g., BMadify the Enforcement of Certain Anti-
Terrorism Judgments, and For Other Purposes, S,87/8@)(A), 106th Cong. (1999)
(proposed but rejected bill that would have amerfslection 1610(f) of the FSIA to permit,
inter alia, the attachment of foreign mission propeased for nondiplomatic purposes such as
rental property, as well as any rental proceeds).

A separate order shall issue this date.

[1] The United States appears pursuant to 28 U&517, which provides that the United
States may appear in any court in the United Stédesttend to the interests of the United
States in a suit pending in a court of the Uniteate€s, or in a court of a State, or to attend to
any other interest of the United States."”

[2] The Vienna Convention on Diplomatic Relatiod,A.S. 7502, 23 U.S.T. 3227 (1964).

[3] These properties are 3003-3005 Massachusets AMV., Washington, D.C. 20008 (the
Iranian Embassy and Chancery and the Iranian Araldass residence until April 8, 1980,
when the Department of State took custody); 3410i&a Street, N.W., Washington, D.C.
20008 (the residence of the Iranian military atggcland 2954 Upton Street, N.W.,
Washington, D.C. 20008 (the residence of the lraManister of Cultural Affairs).

[4] See, e.g., MEET THE PRESS (NBC Television Bizsd, November 7, 1999) (Interview
with White House Chief of Staff John Podesta) (reaicasting February 26, 1996 videotape
of President Clinton, where he stated "I am askirag Congress pass legislation that will
provide immediate compensation to the families, esthing to which they are entitled under
international law, out of Cuba's blocked assetse ethe United States. If Congress passes
this legislation, we can provide the compensatiomediately.”); see also President's
Remarks on Signing the Antiterrorism and Effectdeath Penalty Act of 1996, 32
WEEKLY COMP.PRES.DOC. 717 (April 24, 1996) (commiagtthat "[t]his bill strikes a
mighty blow against terrorism, and it is fittingattthis bill becomes law during National
Crime Victim's Rights Week, because it stands uiictims in so many important ways"
and concluding that "America will never abide teists .... [w]e will not rest until we have
brought them all to justice").

[5] In response to the United States' contentian tine Foreign Missions Act and the Vienna
Convention operate as separate bars to theseragat$ plaintiff asserts that the more
recently enacted amendments to the FSIA abrogatsdbpe of these laws. See 28 U.S.C.A.
§ 1610(f)(1)(A) (providing for attachment of profies "notwithstanding any other provision
of law" including Section 4308(f) of the Foreign$dions Act); see also NORMAN J.
SINGER, 1A SUTHERLAND ON STATUTORY CONSTRUCTION 88.22, 22.34 (5th

ed. 1995 & Supp.1997). But see 28 U.S.C.A. § 1688lfject to existing international
agreements to which the United States is a pattyeaime of enactment ... the property in



the United States of a foreign state shall be imerfuom attachment, arrest and execution.
..."). Without deciding the extent to which theeat FSIA amendments amend the Foreign
Missions Act or the Vienna Convention, the Courlvés to note another subsection, one not
addressed by the parties, that should be consideitermining whether the FSIA
implicitly repeals portions of the Foreign Missiofst. See 28 U.S.C.A. § 1610(a)(4)(B)
(West 1999) (providing exception to immunity fodgments establishing rights in
immovable property, "[p]rovided, [t]hat such proyes not used for purposes of maintaining
a diplomatic or consular mission or the residerfad@ Chief of such mission"). Notably,
Section 1610(a)(4)(B) specifically reserves immyifar mission property where such
property provides the basis for the judgment. Bypitin terms, this provision appears to
evince Congress' intent to render mission progertgune from attachment under the FSIA,
at least where such property provides the basithéojudgment. Such a reading may be
further supported by reference to Section 1610§by¢Bich authorizes attachment and
execution of certain types of judgments againgifpr state agents or instrumentalities, but
does not include the provision that governs actiownslving real property, Section
1605(a)(4). See 28 U.S.C.A. § 1610(b)(2) (authngattachments of foreign state agent
property that is not immune under section 1605§aj®, (5), or (7)). Alternatively, the
absence of a similar restriction against attachinggsion property in the provision covering
judgments against state-sponsors of terrorism calsloldemonstrate Congress' intent to
provide for maximum enforcement against terroiigt+ations, including attachment of
mission property. See 28 U.S.C.A. 8 1610(a)(7)\{jgiag that judgments obtained pursuant
to the state-sponsored terrorism exception mayfweed against property "regardless of
whether the property is or was involved with thewgmon which the claim is based")
(emphasis added).

[6] Section 117(b) was a conforming amendment tirsggtext into Section 1606 of the
FSIA, while Section 117(c) prescribed the effectiae for the amendments. See Pub.L. No.
105-277, § 101(h), Title I, 8 117(b) & (c) (Octokk, 1998).
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