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MEMORANDUM OPINION AND ORDER
HAIGHT, Senior District Judge.

Martin 1. Spier renews his petition to enforce abpitaation award rendered in Italy by Italian
arbitrators against respondent Calzaturificio Tears.p.A ("Tecnica").

The verb "renew" reflects the fact that Spier havipusly moved for that relief. In the
circumstances then obtaining, and for the reastaedsin Spier v. Calzaturificio Tecnica
S.p.A., 663 F.Supp. 871 (S.D.N.Y.1987) ("Spier fdniliarity with which is assumed, |
deferred the enforcement proceedings until thenalté outcome of Tecnica's then pending
challenge to the validity of the award in the Halicourts. Spier I, 663 F.Supp. at 875. That
ultimate outcome has now been achieved.

Specifically, the Italian court of first instandbe Treviso Tribunal, entered judgment
nullifying the award in Spier's favor. The CourtAgfpeals of Venice affirmed that judgment,
and was in turn affirmed by the Supreme Court efgaton, Italy's highest court.

Nothing daunted, Spier renews his petition in @airt to enforce the award. He argues that
this Court should confirm the award and enter juegithereon, notwithstanding the
decisions of the Italian courts. Predictably enquigdtnica contends that the decisions of the
Italian courts require that Spier's petition beiddn

|. BACKGROUND

The underlying facts are stated in detail in Spid@hey are reiterated only to the extent
necessary to explain the Court's decision in tlesgnt circumstances.

In 1969 Spier, an engineer resident in New York am@d@merican citizen, entered into a
contract with Tecnica, an Italian corporation, icglfor Spier to furnish Tecnica with
expertise for the manufacture by Tecnica in Iltdlplastic footwear and ski boots, in
exchange for the payment of certain fees by Tecfiica contract was executed in Italy and



the original is in the Italian language. Payment3 bcnica to Spier were to be made in
Italian lire at the then prevailing official raté @change with the dollar.

The contract provided (in translation) that "[ajigputes that may arise between us
concerning this agreement, shall be submittedtibesis who will act as friendly conciliators
and shall be decided by free and informal arbdratpro bono et aequo.™ Spier says without
contradiction that in the parlance of arbitratitins term "means that the arbitrators' decision
was to be made based upon their notions of fairaedgustice and without the strict
application of law." Main Brief at 2 n. 3 (citatisrio text writers omitted). In the absence of
any contrary interpretation suggested by Tecnieackpt this meaning of the term pro bono
et aequo.

The documents submitted by Spier on this renewétigreinclude translations into English
of the Italian arbitrators' 281 award and the denisf the Treviso Tribunal nullifying the
award. Spier does not furnish translations of #ag@sdons of the two Italian appellate courts
which reached the same conclusion, omissions whedmica remedies in its opposing
papers.

The Arbitration Award

It appears from these documents that much of Smkims against Tecnica arose out of the
production of plastic footwear by Tecnica after 39From that year forward, Tecnica
employed a new footwear production system. Spamad that Tecnica derived that system
from expertise conveyed by Spier to Tecnica purstathe parties' 1969 agreement, so that
under that agreement Spier was entitled to compensaom Tecnica for the latter's 1973
and post-1973 footwear production. Tecnica claithed its new production system owed
nothing to Spier's input. The arbitrators retaingdchnical consultant to advise them on this
issue, but then declined to follow their consulgnpinion, although the arbitrators stopped
short of branding the opinion as wrong. So mucheappfrom the arbitrators' award, Pet. Ex.
4 at 26, which states that

... the consultant's conclusion that starting 83, Tecnica apparently derived the new
footwear production system not from Spier's knowthbut from the knowledge of the sole
moulding that Tecnica possessed back in 1969, tisorapletely satisfactory ...

The arbitrators' dissatisfaction with the opinidrieir own technical consultant led them to
fashion a monetary award in Spier's favor that, thacarbitrators followed the consultant's
advice, would have been quite different. The caasitis opinion would seemingly have
entitled Spier to payments (described as "roydljtieem 1969 through 1972, but not
thereafter, given the consultant's view that the femtwear production system Tecnica
installed in 1973 was not derived from Spier's etipe. However, the arbitrators concluded
that "as an equitable settlement, Tecnica is utideobligation to indemnify Spier for the
termination caused by it, in addition to the roigaltpaid from 1969 to 1972." Pet. Ex. 4 at 29.
As justification for their award to Spier, the drators stated that

this arbitration is not concerned with the payn@nbyalties forecast until the natural
termination of the agreement, which probably waudtl be due in accordance with the
Technical Consultant's opinion on the subject,ibstead with reaching a settlement
agreement with Spier which would close his relalop with Tecnica, and absorb any and
all his claims including the payment of damages.



Id. at 30. To achieve that stated purpose, theratbrs awarded Spier one billion Italian lire
plus interest at the rate of 15% per year from danfi, 1985.

The Decisions of the Italian Courts

As noted, Tecnica challenged this award in theaatourts. All three courts considering the
case have held that the award could not standhAde opinions reached the conclusion,
although differently expressed, that whateverddttin fashioning remedies an arbitration
pro bono et aequo may confer upon arbitrators imegs, these particular arbitrators' award
to Spier exceeded their powers.

Thus the opinion of the Treviso Tribunal obsenveat the arbitrators' analyses "are not used
by the arbitral panel to overcome the conclusidrtb® [technical consultant], but to justify,

in light of their settlement intent, the overcomifghose very same conclusions, so as to
allow the recognition of Tecnica's duty to ‘commadVir. Spier for the non-prosecution of
the business relationship with Tecnica, in additmthe royalties paid from 1969 to 1972."
Pet. Ex. 6 at 17. Tecnica's obligations to Spidaakioned by the arbitrators, the Treviso
Tribunal noted, "are not found to originate eitirem the contractual obligation or from the
duty to pay royalties ... but from an obligationmqaetely 282 outside the contractual relation
between the parties.” The Treviso Tribunal nultiftee resulting award because "[i]t was not
within the arbitrators' powers to determine thesetce of, as well as the compensation for, a
sort of long service bonus for Mr. Spier, [a] lagyvice bonus completely unrelated to both
the contractual obligations and the contractuati@hship between the parties.” Id. at 18-19.

The opinion of the Court of Appeals of Venice, Rdsp. B, affirmed the Treviso Tribunal's
nullification of the award because the Court of Agis agreed with the Tribunal that "the
reported flaw of excess of authority exists." Id1@. In the Court of Appeals' analysis, the
arbitrators, having perceived Spier's right to nezeoyalties after 1973 and up to 1984 "as
being uncertain," then proceeded to calculate ha smoney for a completely different
right, i.e., as a kind of "pay-off' from the retatship.” Id. The resulting award could not
stand, in the view of the Court of Appeals, becamsatever powers of settlement or
conciliation were given to the arbitrators, "theitators would not in any case have been
allowed to bring about an independent settlemefite@interests between the parties by
involving rights that were completely unrelatedhe content of the arbitration agreement
and, therefore, of the subject of the dispute.'atdlL7.

On a further appeal by Spier to Italy's highestrtdhe Supreme Court of Cassation affirmed
the lower courts' nullification of the arbitratoasvard. The opinion of the Supreme Court of
Cassation, Resp. Ex. C at 7-8, makes it cleartti@@tCourt approved the reasoning and the
conclusions of both the Treviso Tribunal and then€of Appeals of Venice:

It is not possible to set aside the "ratio decidewtiich led the trial judges to recognize the
elements of what can ... be classified as an exafemsthority in the decisions with which ...
the arbitral panel extended the "quantum” of themensation to a much greater extent,
including therein a kind of fee, in favor of Spitat the use by the Italian company of the
acquired technology also in the period which fokalntermination of the relationship, said
termination not having been stated by the arbitsatoor suggested by Spier, as being in any
way illegal.... While the arbitrators' sensitivity an aspect of undoubted financial relevance
in the relationship between the parties must bea@eledged, the decree by the appeal
judges appears to be legally correct since theijeddhat this phenomenon was related to the



framework of the mandate entrusted to the arbitsaty Spier, involving his right to receive
a contractual fee in the form of royalties for atbouing relationship and his claim for
compensation for damages for the breach of coratardbuted to the other party.

While the intricacies of the Italian courts' reasgnmay be partially lost in translation, it
seems entirely clear that all three courts nudifiee award because they concluded that the
arbitrators, casting off all restraints imposedtbs contract between Spier and Tecnica,
conferred upon Spier a "bonus" or a "pay-off" imanner and an amount that exceeded the
exceeded the arbitrators' powers. In these seeynimalispicious circumstances, Spier
renews his petition to this Court to enforce tladidn arbitration award.

Il. DISCUSSION

Spier's petition to enforce the Italian arbitratassard falls under the Convention on the
Recognition and Enforcement of Foreign Arbitral Ads 21 U.S.T. 2517, TIAS 6997

(1970) (the "Convention"), implemented by 9 U.§€.201-208. See Spier |, 663 F.Supp. at
872, 873.

At the time of Spier's initial petition in 1987, dréca had filed its action in the Treviso
Tribunal challenging the award; Spier had not ygtemred in the action, 283 although
thereafter he participated fully in the proceedibgfore the three Italian courts. Tecnica
defended against Spier's petition in this Court, enoss-petitioned to deny enforcement of
the award, by invoking Articles V and VI of the Gamtion, quoted in pertinent part in Spier
I, 663 F.Supp. at 873. To summarize, Article V pdesg that "[r]ecognition and enforcement
of the award may be refused, at the request gbdiney against whom it is invoked, only if
that party" proves to the authority where enforceie sought (here, this Court) that, inter
alia, the underlying contract was not valid undher law of the country where the award was
made (here, Italy), Art. V(1)(a); or the arbitralard contained decisions on matters beyond
the scope of the submission to arbitration, ArtL)\§); or governing law provides that the
award is not binding on the parties, Art. V(1)(&).[

Tecnica relied upon all three of these Article \d\psions in opposing Spier's initial petition
in this Court. As to the third ground, the pariedered into an extended discussion,
supported by irreconcilably differing affidavitstsuitted by equally eminent Italian
attorneys, as to whether Spier and Tecnica hadddgoean "arbitrato rituale” or an "arbitrato
irrituale,” the latter creature being (in Tecnicaimission) not enforceable under the
Convention. See Spier |, 663 F.Supp. at 873-874.

In view of the then pending Italian court proceeginthis Court in Spier | stayed decision on
the parties' cross-petitions until the Italian ¢eurad decided the case, a procedural option
extended to the authority where enforcement is lsolog Article VI of the Convention. 663
F.Supp. at 873.

Before the Treviso Tribunal, Tecnica challengedvalelity of its underlying contract with
Spier on the ground that it violated an Italianrency exchange statute (this also being a
ground Tecnica argued in this Court for refusingméorce the award under Article V(1)(a)
of the Convention). Tecnica also argued that thardwxceeded the arbitrators' powers, the
ground specified in Article V(1)(c). Although ItaBdheres to the Convention, and as noted
Tecnica has urged these Article V grounds agamsireement of the award in the United
States, Tecnica's challenge to the award befor&rwaso Tribunal did not fall under the
Convention, but was based upon Italian domestic ewch the Italian courts were



competent to apply in evaluating the validity of lward. | concluded that those questions
should first be considered by the Italian couris.[2

In the event, the Treviso Tribunal rejected Tecsicantention that the underlying contract
violated lItalian currency laws, a ruling undistuwthen appeal, and demonstrated no particular
interest in the distinction between an "arbitratoale” and an "arbitrato irrituale.” As noted

in Part 1 of this opinion, the Treviso Tribunal lifidd the arbitration award because it
concluded that the arbitrators had exceeded 28dgbeers, a judgment affirmed by the two
Italian appellate courts.

That circumstance enables Tecnica to oppose Speeesved petition on the alternative
ground specified in Article V(1)(e) of the Conventj namely, that the award "has been set
aside or suspended by a competent authority afdbatry in which, or under the law of
which, that award was made."

Subsequent to this Court's opinion in Spier |,3leeond Circuit has decided two arbitration
award enforcement cases under the Convention: YAtsoed Alghanim & Sons, W.L.L. v.
Toys "R" Us, 126 F.3d 15 (2d Cir.1997) ("Yusuf'hdaBaker Marine (Nig.) Ltd. v. Chevron
(Nig.) Ltd., 1999 WL 781594 (2d.Cir. Oct. 1, 1999Baker Marine").[3] These decisions
control the case at bar, and require that Spienswed petition be denied.

In Yusuf, an American company and its Hong Kongjiafé entered into a contract with a
Kuwaiti company for the licensing and sale of tolise contract provided for arbitration of
disputes in New York under the auspices of the AcaerArbitration Association. The
Kuwaiti company, Alghanim, received a substantwhial and petitioned under the
Convention to enforce the award in this Court. Angerican company, Toys "R" Us, cross-
petitioned under the domestic Federal Arbitratiart, ® U.S.C. 88 1 et seq. ("the FAA") to
vacate the award.

The Second Circuit first held that Alghanim's petitto confirm the award properly fell
under the Convention, which applies inter aliaadbitral awards not considered as domestic
awards in the State where their recognition andreefnent are sought.” 126 F.3d at 18,
quoting Article I(1) of the Convention. Since Algha sought enforcement of its award in
the United States, the threshold question was venétie award would be considered a
nondomestic award in this country. While notingtthighe Convention does not define
nondomestic awards,” 126 F.3d at 19, citing Bengesdoseph Muller Corp., 710 F.2d 928,
932 (2d Cir.1983), the court of appeals had nadaliffy applying that characterization to the
award in Yusuf: "The dispute giving rise to thigapl involved two nondomestic parties and
one United States corporation, and principally Imgd conduct and contract performance in
the Middle East. Thus, we consider the arbitralravi@ading to this action a nondomestic
award and thus within the scope of the Conventitzh."

If the applicability of the Convention in this Coto the arbitral award at bar depended upon
the provision in Article 1(1) quoted supra, thataad/would also be characterized as
nondomestic, arising as it does out of an Ameratren's contract with an Italian company
calling for implementation, performance and paynieritaly.

However, the Convention's application to the avedrdar does not depend upon that
provision, but rather upon the first sentence dfofe 1(1), which provides:



This Convention shall apply to the recognition anébrcement of arbitral awards made in
the territory of a State other than the State whig@eecognition and enforcement of such
awards are sought, and arising out of differene¢&den persons, whether physical or legal.
This provision governs the case at bar becausawhed was made in "the territory of a
State" (Italy) "other than the State where the gadtmn and enforcement” of the award is
sought (the United States).

Notwithstanding that distinction, Yusuf is instrivet in the case at bar because of what the
Second Circuit says about the available groundsefgisting enforcement 285 of an award
when enforcement is sought in a United Statesiclitourt.

In Yusuf, the arbitration was held and the awasdésl in the United States, and enforcement
was sought in the United States. Those circumssanice Second Circuit held, were
sufficient to entitle Toys "R" Us, the party agdindiom the award was made, to invoke the
FAA's implied grounds for refusing to enforce te #ward, in addition to the limited
statutory grounds found in the FAA for vacatingaavard, see 9 U.S.C. 8§ 10, or modifying it,
see id. 8 11. The implied grounds for vacatur reccegl by the FAA are found "where the
arbitrator's award is in manifest disregard oftérens of the agreement, or where the award
is in manifest disregard of the law." Yusuf, 128drat 23 (citations and internal quotation
marks omitted). And in those particular circumst®¢he principles of domestic American
law for refusing to enforce an award apply, notatéimding the fact that a petition to enforce
the award falls under the Convention.

However, where (as in the case at bar) an arlaitvard is made in one State adhering to the
Convention and sought to be enforced in anotheeraali State, the grounds for resisting the
award are limited to those found in Article V o&ét@onvention. In Yusuf the Second Circuit
explains the difference:

In sum, we conclude that the Convention mandatesdiéferent regimes for the review of
arbitral awards (1) in the state in which, or unither law of which, the award was made, and
(2) in other states where recognition and enforecgrare sought. The Convention
specifically contemplates that the state in wharhynder the law of which, the award is
made, will be free to set aside or modify an awaralccordance with its domestic arbitral
law and its full panoply of express and impliedwgrds for relief. See Convention art.
V(1)(e). However, the Convention is equally clgattwhen an action for enforcement is
brought in a foreign state, the state may refusnforce the award only on the grounds
explicitly set forth in Article V of the Convention

126 F.3d at 23.[4]

The Second Circuit's more recent decision in Bakanine illustrates the "very different
regime(] for the review of arbitral awards" wher thward is rendered in one State and
sought to be enforced in another. Nigerian and Acaarcompanies entered into two
contracts to provide barges for use in servicingeNa's oil industry. The contracts provided
for arbitration in Nigeria. Two panels of arbitrezonade monetary awards in favor of Baker
Marine. Baker Marine sought enforcement of bothra&an the Nigerian Federal High
Court. The losing parties appealed to the same towacate the awards. In that effort they
succeeded; the Nigerian court set aside both atioitr awards.

Invoking the Convention, Baker Marine then petiadrthe Northern District of New York to
enforce the awards. Judge McAvoy denied thosei@agitreasoning that "under the



Convention and principles of comity, it would n@ proper to enforce a foreign arbitral
award when such an award has been set aside byjgbgan courts.” 1999 WL 781594 at 2
(internal quotation marks omitted). The Second @iraffirmed. It cited Yusef for the
proposition that where enforcement of an arbitveda is sought in a State other than that
where the award was made, "Article V [of the Cortia] provides exclusive grounds for
setting aside" the award. 1999 WL 781594 at 2. Nligerian court having set aside the
Nigerian arbitration awards, Article V(1)(e) furhed the ground for a United States district
court to 286 refuse to enforce them. The courfppieals said:

Article V(1)(e) provides that a court may refuséoecement of an award that "has been set
aside or suspended by a competent authority afdbatry in which, or under the law of
which, the award was made." Convention, art. V(1 Baker Marine does not contest that
the Nigerian High Court is a competent authorityhia country in which, and under the law
of which, the award was made. The district coureédeon the decision of the Nigerian court
and Article V(1)(e) in declining to enforce the ada

Id.

In an effort to preserve the awards, Baker Marimgena number of arguments which the
Second Circuit rejected. It is instructive to calesithe court of appeals’ rejections of those
arguments, since Spier also makes them in theatdss.

First, Baker Marine argued that the Nigerian csettaside the awards for reasons that would
not be recognized under domestic United Statesatawalid grounds for vacating the awards.
In aid of that contention, Baker Marine criticizib district court for disregarding Article
VII(1) of the Convention, which provides that ther@ention shall not "deprive any
interested party of any right he may have to awiailself of an arbitral award in the manner
and to the extent allowed by the law or the treatiethe country where such award is sought
to be relied upon.” That language, Baker Marinet@otied, served to incorporate into the
Convention the domestic law of the United Stategraands for resuscitating Nigerian
awards nullified by a Nigerian court.

The Second Circuit rejected the argument. It reeddhat “the parties contracted in Nigeria
that their disputes would be arbitrated under #iveslof Nigeria." Moreover, "[t|he governing
agreements make no reference whatever to Uniteds3tav," and "[n]othing suggests that
the parties intended United States domestic alttdtnato govern their disputes.” 1999 WL
781594 at 2. Indeed, the intrusion of United Stéeson the scene would frustrate that law's
public policy, since "[t]he primary purpose of tRAA in ensuring that private agreements to
arbitrate are enforced according to their ternt.(ditations and internal quotation marks
omitted). Nor did Baker Marine contend "that thg&fian courts acted contrary to Nigerian
law." Id. at 3. The Second Circuit's opinion in Balarine reminds the reader of its prior
holding in Yusuf that domestic arbitral law maydgplied only by "a court under whose law
the arbitration was conducted," id. at 3, citingl guoting Yusuf, 126 F.3d at 21. Lastly, the
Baker Marine court cites approvingly at 1999 WL %84 3 n. 2 a commentator's observation
that "mechanical application of domestic arbiteal/ lto foreign awards under the Convention
would seriously undermine finality and regularlypguce conflicting judgments,” the
foreseeable consequence of such application beatdd losing party will have every reason
to pursue its adversary "with enforcement actioosifcountry to country until a court is
found, if any, which grants the enforcement.™ifgitand quoting Albert Jan van den Berg,
The New York Arbitration Convention of 1958: Toward Uniform Judicial Interpretation
355 (1981)).[5]



Second, Baker Marine argued that because Articlg dthe Convention begins with the
permissive phrase that "[rlecognition and enforaaetnoé an award may be refused” if one of
the subsequently enumerated grounds for doing giged (emphasis added), rather than a
mandatory term, the district court "might 287 hawéorced the awards, notwithstanding the
Nigerian judgments vacating them.” 1999 WL 781503. &ejecting that contention, the
Second Circuit's pointed response was that "Balaminé has shown no adequate reason for
refusing to recognize the judgments of the Nigedamnrt.” 1d.

It is also instructive to note that at that pomthe Baker Marine text, the Second Circuit
dropped footnote 3, which distinguishes a case wygooh Spier places primary reliance: In
re Chromalloy Aeroservices, 939 F.Supp. 907 (D.D9G6). In Chromalloy, an American
company bearing that name entered into a militangyrement contract with the Egyptian
Air Force (hereinafter "Egypt"). The contract remgl arbitration of all disputes, recited that
"both parties have irrevocably agreed to apply Efsie] Laws and to choose Cairo as seat
of the court of arbitration," and further providixdt “[t]he decision of the said court shall be
final and binding and cannot be made subject toaqupeal or other recourse.” 939 F.Supp. at
912. Disputes having arisen, the arbitrators issuedward which Chromalloy petitioned the
District Court for the District of Columbia to emte. Egypt responded by seeking and
obtaining from the Egyptian Court of Appeal a judgrhnullifying the award, which Egypt
then pleaded in bar to Chromalloy's petition indiegrict court to enforce the award.

In these particular circumstances, the districttbald that Chromalloy could invoke Article
VIl of the Convention in order to take advantagehaf FAA, and enforced the award. The
court regarded as central to its decision thetfadtEgypt, by appealing the arbitration award
to the Egyptian court, "seeks to repudiate itsreol@romise to abide by the results of the
arbitration,” in breach of the contractual agreentleat "the arbitration ends with the
decision of the arbitral panel.” 939 F.Supp. at. B&tause the FAA and its amendment to
implement the Convention "demonstrate that theeamismphatic federal policy in favor of
arbitral dispute resolution, particularly in thel@l of international commerce, [a] decision by
this Court to recognize the decision of the Egyptiaurt would violate this clear U.S. public
policy." Id. at 913 (citations and internal quatatimarks omitted).

On the facts presented in Baker Marine, the Se€ralit distinguished Chromalloy,
writing in footnote 3:

The district court [in Chromalloy] concluded thaiypt was "seeking to repudiate its solemn
promise to abide by the results of the arbitratiand that recognizing the Egyptian
judgment would be contrary to the United Statescgdhvoring arbitration. See id. at 912,
913. Unlike the petitioner in Chromalloy, Baker Nferis not a United States citizen, and it
did not initially seek confirmation of the awardthre United States. Furthermore, Chevron
and Danos did not violate any promise in appedhegarbitration award with Nigeria.
Recognition of the Nigerian judgment in this casesinot conflict with United States public
policy.

In some respects Chromalloy bears a superficiaihnbtance to the case at bar, since Spier is
a United States citizen and seeks confirmatiomefaward in the United States. But | read
this footnote in Baker Marine to identify as theideve circumstance Egypt's repudiation of
its contractual promise not to appeal an arbitnadra. Only that circumstance is singled out
as violating American public policy articulatedthre FAA, thereby justifying the district
court's enforcement of the Egyptian award.



In the light of these recent Second Circuit cakesnsider Spier's several arguments in favor
of enforcement by this Court of the award agairesiriica.

First, Spier argues that "[t]he threshold issues whether or not the award would be set aside
under American law," Reply Brief at 2, and colle&tserican 288 cases to support the
proposition that it should be, Main Brief at 9-Bit the Second Circuit's holdings in Yusuf
and Baker Marine preclude this Court from reachirag threshold, let alone crossing it.
Spier seeks to apply domestic United States alltetnain order to escape the Italian courts’
nullification of an Italian award. That effort castrsurvive the court of appeals’ observation
in Yusuf that under the Convention "the state inclwhor under the laws of which, the award
is made, will be free to set aside or modify anrawa accordance with its domestic arbitral
law and its full panoply of express and impliedwgrds for relief." 126 F.3d at 23. The award
at bar was set aside by that state's highest @lbtlve Supreme Court of Cassation of Italy;
no American court or statute may be cited to th&remy. In other words, Spier cannot be
heard to argue that the Italian courts' decisitwosilsl not be recognized on the ground that
an American court would reach a different resuthwespect to the award if it had been
rendered in the United States.

Nor may Spier introduce domestic United States &atutory or decisional, into the case at
bar through the vehicle of Article VII of the Comten. Baker Marine precludes that effort.
There is no basis for applying American law to tiglits and obligations of the parties,
including dispute resolution by arbitration. Justdéd the parties in Baker Marine, Spier and
Tecnica contracted in a foreign state that theipdiies would be arbitrated in that foreign
state; the governing agreements make no refereridaited States law; and nothing suggests
that the parties intended United States domedtitralrlaw to govern their disputes.

Spier's reference to the permissive "may" in Aeti¢l1) of the Convention does not assist
him since, as in Baker Marine, Speir has showndamjaate reason for refusing to recognize
the judgments of the Italian courts.

Finally, the Chromalloy district court's reliancean the FAA to disregard an Egyptian
court's decision nullifying an Egyptian award wasrmppted by a particular circumstance not
present in the case at bar: Egypt's blatant distegfats contractual promise not to appeal an
award. Spier points to no comparable provisionisnchntract with Tecnica; and, while Spier
deplores the Italian courts' decisions, he doesuggest that Italian domestic law, made
applicable to this Italian award by the Conventsconstrued by the Second Circuit in
Yusuf, did not entitle Tecnica to challenge the ala the Italian courts.

It remains only to say that even if, contrary to coynclusions previously stated, Spier is
entitled to test this award by the measures of dbim&nited States law, it avails him
nothing. That is because all three Italian couut$ifred the award on the ground that in
making it the arbitrators had exceeded their poyaegound for vacatur under the FAA. See
9 U.S.C. 8§ 10(a)(4).[6]

For the foregoing reasons, Spier's renewed petiti@nforce the arbitral 289 award is
denied.[7]

It is SO ORDERED.



[1] As more fully stated infra, Article V(1)(e) algprovides, as a ground for refusing to
enforce an award, proof that the award "has beteassde or suspended by a competent
authority of the country in which, or under the lafwvhich, that award was made." In view
of the decisions of the Italian courts, all pos&Bpj that Convention provision now lies at the
heart of the case.

[2] Accordingly | wrote in Spier | at 663 F.Supp.8¥5:

In the case at bar, | do not conceive the Ital@uris to be presented with the question of
whether this "arbitrator irrituale” falls within dns enforceable under the Convention. That
guestion, although it arises here, would not seearise in Italy, since the award was
rendered in Italy and is challenged in the Itakanrts. But clearly the Italian courts must
consider under Italian law the nature of the awardl, the permissible scope of the
challenges Tecnica may assert against it, incluttiegalleged invalidity of the entire
contract.

In those circumstances, | invoked Article VI of t@envention to stay proceedings here in
this Court.

[3] The Second Circuit decided Baker Marine after parties' briefs on Spier's renewed
petition had been filed and the case was sub judice parties discuss Baker Marine in
supplementary letter briefs.

[4] The arbitral losing party in Yusuf, which contied for and obtained the application of
American law in resisting the award, achieved aligictory. The court of appeals held
that the FAA furnished no grounds for vacatingdherd. 126 F.3d at 23-25.

[5] The Convention discussed in text is sometinedsrred to as "the New York Convention”
to reflect the place where it was drafted.

[6] In his Reply Brief Spier makes the alternatargument that even under the Italian courts'
decisions, certain sums awarded by the arbitrabolngm survive, and "[i]t would take little
effort for this Court to extract from the arbitregodecision amounts which are clearly due” to
Spier. Reply Brief at 7. Whether that exercise wichg easy or onerous, | decline to
undertake it. As a practical matter, the exercisela@/involve amending or modifying the
arbitrators' award or the judgments of three ltatiaurts or all of the above. Those functions
lie well beyond the limited subject matter jurigtha conferred upon this Court by the
Convention and its implementing domestic legiskatihich, in respect of an arbitral award
rendered in a foreign contracting State, empowetaw® enter one of only two judgments:
enforcing the award, or refusing to do so upon pobone of the grounds specified in

Article V(1) of the Convention.

[7] While this opinion was in the final stages oéparation, counsel for Spier sent the Court
a letter dated October 14, 1999 (received in Chasntye October 18). That letter stated that
"there have been recent decisions, articles, gmarteof meetings covering the subject
matter in the motion" which necessitated oral arguinor, in the alternative, additional briefs
"covering the new developments." No particularsgaven with respect to the character or
identity of these new developments. For the reastatsd in text, | conclude that recent and
governing Second Circuit caselaw mandates deniddeopetition, see no need for oral



argument, and am filing this opinion. Petitionerymaove for reconsideration or reargument
if so advised.
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