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COX, J.

A person who is not a party to an agreement tdratbimay be bound to such an agreement
only by ordinary principles of contract and agefidyDavid Powell was not a party to the
insurance policy between Sphere Drake Insurancétsumtsured, and no principle of
contract or agency binds him to arbitrate. Moreplierasserts statutory claims against
Sphere Drake that are outside of the policy. Tleegfwe reverse the trial court's dismissal
of his action against Sphere Drake.

Powell, a seaman, suffered injuries while workimgtloe vessel Alaskan Eight. Two
corporations, Alaskan Pacific Star, Inc., and Alaglkght Star Enterprises, Inc., owned the
vessel. In 1992, Powell commenced a personal irgatipn under the Jones Act in federal
court against these corporations and arrestedabsel Alaskan Eight to secure payment of
recovery of his claim. As a condition of releasihg vessel, a federal magistrate judge
ordered the corporate owners of the vessel togpbsnd of $160,000 to secure payment of
any judgment Powell might obtain. The owners ankde$p Drake allegedly promised Powell
that they would post the required bond. Relyingrase promises, Powell released the
vessel. After the vessel's release, neither theecsumor Sphere Drake posted the bond.

Thereatfter, the corporate owners of the vessebldisd. Sphere Drake, the insurer for the
corporations, continued to provide the defenseragjdowell's personal injury claim. The
federal court ultimately rendered a $125,000 judgniefavor of Powell against Alaska
Pacific Star. Because of that corporation’s prissalution, there were no assets available to
satisfy the judgment.

Powell then commenced this action against SpheagddiHe alleged that Sphere Drake had
violated the Consumer Protection Act[2] and thefahm Fraudulent Transfer Act.[3] Sphere
Drake brought a CR 12(b) motion to dismiss on tasds. First, it claimed that the
"forum/venue” of the action was improper becaus@dticy of insurance with the
corporations contained a clause for mandatoryratimn in London. Second, it claimed that
service of process was insufficient. The trial ¢@ranted the motion to dismiss on the basis
that Washington was an improper forum. But it ddrifee motion to the extent of the claimed
insufficient service of process.



We granted Powell's motion for discretionary review
14 1. Agreement to Arbitrate
Powell argues that the trial court erred by dismgséis suit against Sphere Drake. We agree.

The threshold question we must address is whatlatdrof review applies to our
consideration of the order of dismissal under CBbL2NVhen the motion to dismiss is based
on an agreement to arbitrate, the law is unsettéeid which subsection of the rule applies.[4]
But we need not resolve this unsettled point. Tértigs agree that the sole basis of the trial
court's ruling below was the application of theiahion provision of the insurance policy to
Powell, the judgment creditor of the insured. Tikat ruling of law that we review de
novo.[5]

The narrow question we must decide is whether, witdecircumstances of this case, the
arbitration provision in Sphere Drake's policy riegsi Powell, a person not a party to that
agreement, to arbitrate in London. We hold that &bis not bound to arbitrate his claims.

Enforcement of arbitration clauses in marine insoeacontracts is governed by the Federal
Arbitration Act.[6] Whether a particular disputegeverned by an arbitration clause is thus a
matter of federal law:

[T]he first task of a court asked to compel arbitra of a dispute is to determine whether the
parties agreed to arbitrate that dispute. The gsua make this determination by applying
the "federal substantive law of arbitrability, #ippble to any arbitration agreement within
the coverage of the [Federal Arbitration Act]."||[7

But courts generally apply ordinary state law cacttiprinciples in deciding whether the
parties agreed to arbitrate a particular disputeeirst place.[8]

A plain reading of Powell's amended complaint shtvas his claims are based on alleged
violations of the state Consumer Protection Act ginedfraudulent conveyance act—not the
policy of insurance itself. The gravamen of therfer claim is that during the pendency of
the prior action in federal court Sphere Drake edr® post a bond to secure payment of the
judgment Powell might obtain in exchange for redeakthe vessel. Sphere Drake failed to
honor its agreement. And that failure to post thedafter release of the vessel harmed
Powell by leaving him without assets of the judgbabtor against which to satisfy his
judgment. The fraudulent conveyance act claim setan allegations that Sphere Drake was
an "insider"[9] with respect to its now-defunctumed. As an insider, Sphere Drake
performed acts and/or omissions for its insuretrbsulted in a fraudulent transfer of the
judgment debtor's assets. These acts and/or omssigitt the insured without assets against
which Powell could levy to satisfy his judgment. Nétwe do not reach the merits of these
two claims because they have not yet been litigateddisagree with Sphere Drake's
contention that they are no more than artful plegdihey are statutory claims that are
separate from the insurance contract itself.

Viewed in these ways, the respective claims aredas Sphere Drake's alleged violations of
certain statutes well after it insured the judgnuetitor. The claims do not arise merely
because Sphere Drake insured that judgment dektdrPowell 15 expressly disclaims
making any claims based on the insurance polieyfits



With these points in mind, we turn to the questbwhether Powell is bound by an
arbitration provision in a contract to which he wed a party. In Thomson,[10] the Second
Circuit addressed the same question. We note #itdtem party to this action cited Thomson.

There, the court started with the general propmsitihat nonsignatories generally will be
bound to arbitrate only when ordinary principlesohtract and agency dictate such a
result.[11] The court then examined five theormsdinding nonsignatories to arbitration
agreements. These theories are 1) incorporatioefeyence; 2) assumption; 3) agency; 4)
veil-piercing/alter ego; and 5) estoppel.[12] Besmnone of the five theories applied in that
case, the court concluded that the nonsignatoridamat be bound by the arbitration clause.

Sphere Drake does not and cannot contend thatfahgse five theories apply here to bind
Powell to a clause in an agreement to which heneas party. We conclude that the
reasoning of Thomson is sound and should be apfdidds case. That case is consistent
with the principle that arbitration agreementsaraatter of contract.

Sphere Drake relies heavily on three cases to stipgp@rgument that Powell is bound by the
agreement to arbitrate between Sphere Drake anmtsised.[13] But all of these cases are
distinguishable.

In Aasma,[14] merchant mariners brought asbestdais against their former employers,
who were insured by two marine protection and inaigyrassociations. After the employers
filed for bankruptcy, the mariners sought to brihgir asbestosis claims directly against the
associations. In doing so, the mariners claimedigie to stand in the shoes of their former
employers and recover for their injuries underghwloyers' indemnity contracts with the
associations. The court held that the seamen wenedoby an arbitration clause in one of
those contracts because they had no claims thatodittlerive from™ that contract:

""When a plaintiff "bases its right to sue on tleatract itself, not upon a statute or some
other basis outside the contract, the provisionirety arbitration as a condition precedent to
recovery must be observed.""[[15]]

Similarly, in Heikkila, a case brought by a searagainst Sphere Drake under Guam's direct
action statute, the court concluded: "In a disputhl the insurer, therefore, the direct action
seaman is no less bound by the arbitration cldwesethe insured would have been."[16] The
court based its conclusion on the express prowssiobithe statute at issue there, which
premised the right of direct action on the plairtiéing bound by the provisions of the
insurance policy.[17] 16 McAleer reaches the saorekision in a direct action suit brought
by the estate of a seaman against the vesselleiag8]

None of these cases involved alleged violationthkyinsurer that gave rise to statutory
claims not based on the insurance policies therasebven Aasma, the case on which
Sphere Drake principally relies, carved out an pkoae for statutory claims. And in the cases
where direct action statutes were at issue, theoouts were dictated by the wording of those
statutes.

Sphere Drake contends that Powell must be bourtdebgrbitration clause because all of his
claims necessarily "concern" the original contiiahsurance.[19] This fact alone, argues
Sphere Drake, is sufficient to situate all of Pd\wedtatutory claims within the ambit of the



contract's mandatory arbitration provision. In suppf this argument, Sphere Drake cites
several United States Supreme Court decisionsB20jn each of those cases, there was no
guestion that the party asserting the statutorynslavas a party to the contract containing the
arbitration clause. Thus, the cases are not helpi@solving the question of whether Powell,
who is not a party to the contract containing thmteation clause, must submit to arbitration
of his statutory claims against Sphere Drake. Megecacontrary to Sphere Drake's
contentions, federal case law confirms that, degpg strong policy in favor of arbitration,
parties to a dispute will generally not be compktie arbitrate unless they have agreed to do
S0.[21]

For the first time on appeal, Sphere Drake argo@sRowell's statutory claims fail because
third-party claimants may not sue an insurer diydor "wrongful conduct in the course of
an underlying claim, even where suit is broughstatutory claims."[22] We generally do
not consider arguments raised for the first timeappeal.[23] Moreover, because the court
below ruled solely on the basis of the arbitratttause, we do not reach the merits of any of
Powell's statutory claims against Sphere Drake., Aedause we have resolved this portion
of the case in favor of Powell on the basis ofdHgtration clause, we need not reach
Powell's other arguments in support of reversal.

Il. Service of Process

Sphere Drake contends that the insufficiency ofiserof process provides an alternative
basis for upholding the trial court's dismissaPofvell's claims. We disagree.

We may affirm an order of dismissal on any basthwithe pleadings and proof.[24] Thus,
Sphere Drake's failure to 17 cross-appeal thieisees not preclude our review of it.
Nonetheless, on the insufficient record beforenescannot affirm the order of dismissal on
this alternative basis.

A trial court does not have jurisdiction over aatefant who is not properly served.[25]
Service of process is sufficient only if it satesfithe minimum requirements of due process
and the requirements set forth by statute.[26] Hawatends that he complied with RCW
4.28.080(10) when he served LaMorte Burns & C®lympia. But Sphere Drake claims

that RCW 4.28.080(7) sets forth the exclusive metioo effecting proper service here. That
statute states that service upon "a foreign onatisurance company [shall be made] as
provided in chapter 48.05 RCW." RCW 48.05.215(2)est that "service of legal process
against such unauthorized foreign or alien insaray be made by service of duplicate copies
of legal process on the [state insurance] commissij27]

Powell contends that RCW 4.28.080(7) cannot be asdtie exclusive method for effecting
service upon an alien insurer. We agree.

Under RCW 4.28.180 and .185, for instance, alisariars can always be served directly by
means of extraterritorial service.[28] Similarliythe alien insurer designates a domestic
agent for receipt of service of process, a pldiatiides by the statutory requirements of
RCW 4.28.080(10)[29] by serving that designatechage

Service on a foreign corporation under RCW 4.2808pis reviewed for substantial
compliance.[30] In determining substantial compdathe inquiry focuses on whether the



method of attempted service was reasonably caénlitat provide notice to the
defendant.[31]

Here, Powell contends that he complied with RCV840820(10) when he served LaMorte
Burns. Sphere Drake contends that LaMorte Burnsneags designated agent for receipt of
service of process. But Powell presents an excértSphere Drake contract designating
LaMorte Burns in Connecticut as its sole agentéaeipt of service of process for actions
commenced in New York. No copy of the contracsatie here is in the record. Nor is there
enough in the record to determine whether servuica baMorte Burns agent in Washington,
rather than Connecticut, is sufficient here. Imtigf this inadequate record, the service of
process issue does not present an alternate basifiifming the order of dismissal.

We reverse the order of dismissal and remand ftindu proceedings.

BAKER, J., and BECKER, J., concur.
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