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BEFORE: STAPLETON, RENDELL and ALDISERT, Circuitdges.
STAPLETON, Circuit Judge:

Lubritene Ltd. ("Lubritene") and four of its direcs and officers appeal the District Court's
order compelling them to arbitrate claims brougidiast them by Bel-Ray Company, Inc.
("Bel-Ray"). Lubritene claims the District Courtreneously concluded that it was bound
under its predecessor's arbitration agreementdirbetors and officers contend that the
District Court erred because it lacked personasgliction over them, and because they are
not bound by their corporate principal's agreent@mirbitrate. We agree that Lubritene is
bound to arbitrate this dispute and that the @is@iourt had personal jurisdiction over the
directors and officers. We conclude, however, thatdirectors and officers are not bound to
arbitrate Bel-Ray's claims against them. Accordingle will affirm in part and reverse in
part.

Bel-Ray is a New Jersey corporation engaged itistness of manufacturing specialty
lubricants for the international mining, industr@gadd consumer markets. Bel-Ray has
developed special formulas and blending technofogits products and maintains them in
the highest confidentiality. Between 1983 and 1¥34;Ray entered into a series of
agreements with Chemrite (Pty.) Ltd., a South Afnicorporation, for the blending and
distribution of Bel-Ray products in South Africaol H. Kahn, Cesare Carbonare, lan
Robertson, and Pierre Van Der Riet (the "Individdppellants”) were officers or directors,
as well as shareholders, of Chemrite.

In January of 1996, the parties entered into thstmexent set of these agreements (the
"Trade Agreements") by executing 438 a(i) Distrdsubales Agreement, (ii) Blending
Manufacturing License Agreement, and (iii) Licedsgreement to Trade Name. The Trade



Agreements allowed Chemrite to market and sellR&y-products, and to produce and
market products under Bel-Ray's trade name in Safitba. Each agreement contains two
clauses relevant to this appeal. First, each agreeraquired arbitration of "any and all
disputes relating to th[e] agreement or its breaesiWall Township, New Jersey. (A38; A60;
A86) Arbitration was to proceed under the Ameriéahitration Association rules and New
Jersey substantive law. Second, the agreementsicalgcrequire Bel-Ray's written consent
to any assignment of Chemrite's interests undeftade Agreements.

On August 20, 1996, Chemrite sent Bel-Ray a faicatthg that it had changed its name to
"Lubritene (Pty) Ltd." The change became more thaminal on October 10, 1996, when
Chemrite sold its lubricant business, expressliuliag its rights under the Trade
Agreements to Lubritene, a newly formed businesisyeand Chemrite entered liquidation.
Lubritene continued Chemrite's lubricant businestee@same location with the same
employees and management, and the Individual Agpisibecame Lubritene shareholders,
directors and officers. Lubritene and Bel-Ray aoméid to conduct business in the same
manner under the Trade Agreements. In Novembe®@8,1L ubritene sent Bel-Ray a
package of documents that included the October ddlthof assets documents and thereby
informed Bel-Ray that Lubritene was a new and s#patompany.

In the Spring of 1997, the parties engaged in i@sef negotiations. These negotiations were
initially motivated by Bel-Ray's interest in acqog a stake in Lubritene. When it became
clear that such an acquisition was not in the ¢dh#snegotiations turned to focus upon
modifying the Trade Agreements to add additiondustrial products and to extend their
terms to six years. During negotiating sessiorf8anth Africa, Lubritene representatives
gueried Bel-Ray representative Linda Kiefer as hether Bel-Ray believed there was a
legally binding agreement between Lubritene andMBs}. According to Keifer:

[she] explained to them that, not being an attorfghe] could not comment on the legal
enforceability of the [Trade Agreements], but tthldm that Bel-Ray's attorneys had advised
[her] that technically and legally we do have areaghent. Moreover, [she] pointed out that
both Bel-Ray and Lubritene had continued to conflusiness in the same manner without
interruption, since the agreements were signediand] that [she] understood from Bel-Ray's
attorneys that as long as we both continued tousinbss according to the terms of the
existing agreements while we discussed a posséeralationship, Bel-Ray had an implied
agreement with Lubritene on the same terms asxisérg agreements with Chemrite.
(A285). Six Lubritene affiants, however, contendttKeifer stated that "technically and
legally there is no agreement between LubriteneBeieRay" because any assignment of the
Chemrite agreement required Bel-Ray's written consehich had not yet been granted.

Soon after these negotiations, a former Lubritarectbr brought internal corporate
documents to Bel-Ray's attention. Among these decusnwere the minutes of a Lubritene
board meeting held in anticipation of the Sprin@7Z@egotiations "to resolve the legal stance
Lubritene (Pty) Ltd must take in respect of the-Raly Company Inc[.] agreement." (A127)
Lubritene's counsel advised the board at the npétia:

while admittedly the [Trade Agreements were] erdento between Chemrite Southern
Africa (Pty) Ltd[.,] and Bel-Ray Company Inc.[,]tef the deregistration/liquidation of
Chemrite Southern 439 Africa (Pty) Ltd[.], Bel-Rstyll continued to deal commercially with
Lubritene (Pty) Ltd and therefore, Bel-Ray's corichas basically assumed that the assigned



agreements were in fact assigned to Lubritene (Rtl).] However, the agreements state
that the transfer of the agreements must be apgrioweriting by BelRay.

Id. The board then resolved to (i) liquidate Cheenrii) "continue to trade with Bel-Ray
Company Inc as is and not [to] suggest any chatogéee current agreement when Linda
Kiefer and Bernie Meeks visit South Africa in Afri(iii) create another new company and
transfer all of Lubritene's business other thanB&y to that company so that Lubritene "will
have no assets" and "[i]f Bel-Ray decides to takml action against Lubritene (Pty) Ltd,
there will be nothing left in the company and heBeé&Ray will not recover any damages”;
and (iv) when Bel-Ray seeks to renew the Trade &gents to inform them that the Trade
Agreements were with Chemrite, "which does notteiymore and that the agreements are
no longer valid." Id. The minutes end by instrugtthat "[i]t is vital that we do not alert Bel-
Ray to our plans and hence we must be very cautindsircumspect when we ALL meet
with them in April." Id. (emphasis in original).

Bel-Ray alleges that these minutes and the othawrdents brought to them by the former
Lubritene director reveal that Lubritene, and thaividual Appellants as its officers and
directors, conspired to misappropriate Bel-Raytnelogy and other proprietary
information and intentionally defrauded Bel-Raylegding it to believe that Lubritene would
abide by the Trade Agreements. Additionally, thiégge that Lubritene marketed Bel-Ray
products falsely under Lubritene's trade name,cam¢ersely marketed inferior Lubritene
products under Bel-Ray's trade name thereby dam&ghRay's business reputation.

Bel-Ray filed this action in the United States DettCourt for the District of New Jersey to
compel Lubritene and the Individual Appellants tbi@mate their claims under the Trade
Agreements' arbitration clauses. Bel-Ray allegaslithbritene's actions amount to the
business torts of (i) unfair competition, (ii) fiidhiand (iii) misappropriation. Bel-Ray also
claims that these same actions constitute breafltae Trade Agreements.[1]

Lubritene and the Individual Appellants, jointlypresented, filed an answer asserting inter
alia lack of personal jurisdiction and counterclgsirfihe counterclaims alleged that Bel-Ray
had commenced related proceedings in South Afoi@njoin Lubritene from continuing to
use its intellectual property and trade name, andested the District Court to either (i) stay
the proceedings, or (ii) enjoin Bel-Ray from segkio compel arbitration because it had
waived its right to arbitrate by initiating the SbwAfrican litigation. Two months later, the
Individual Appellants filed a motion on their coentlaims requesting a stay, or alternatively,
summary judgment enjoining Bel-Ray from seekingdmpel arbitration.

The District Court denied the appellants’ motioronths later, the Court granted Bel-Ray
summary judgment and entered an order compellinigration on August 10, 1998.
Lubritene and the Individual Appellants appeal tinder.

The District Court had jurisdiction under 9 U.S8203 because this action to compel
arbitration between international parties falls emthe Convention on 440 the Recognition
and Enforcement of Foreign Arbitral Awards. See.8.G. 88 201-208. We have jurisdiction
pursuant to 28 U.S.C. § 1291. We review the Dis@ourt's summary judgment order
compelling arbitration de novo and apply the sags¢ that the District Court should have
applied. Trap Rock Indus., Inc. v. Local 825, Ibtlion of Operating Eng'rs, AFL-CIO, 982
F.2d 884, 887 (3d Cir.1992). "[P]ursuant to FediRIE 56(c), we ask: (1) is there no



genuine issue of material fact and (2) is one pamtitled to judgment as a matter of law?"
Id. (quoting Gray v. York Newspapers, Inc., 957d-1®70, 1078 (3d Cir.1992)).

We begin with the propriety of the District Countigler to the extent it compelled Lubritene
to arbitrate Bel-Ray's claims. Under the Federdlithation Act ("FAA"), a court may only
compel a party to arbitrate where that party hasred into a written agreement to arbitrate
that covers the dispute. See 9 U.S.C. 88 2 & 206.4drbitration clauses in the Trade
Agreements are the only written agreements toratbibffered in this case. It is undisputed
that these agreements were entered into by Cheamit&el-Ray, and that Chemrite
subsequently assigned the agreements to Lubrifethese assignments are effective, then
the District Court's order should be affirmed. Litdare, however, contends that the
assignments are ineffective because Bel-Ray didomdent to the assignments in writing as
the Trade Agreements require. They therefore attgatethere is no written agreement to
arbitrate and we must reverse the District Coortfer.

Thus, according to Lubritene, this case turns erefifiect to be given to the Trade
Agreements' requirement that Bel-Ray consent itingto any assignment of Chemrite's
interest. As noted, the Trade Agreements are iatenmal agreements between United States
and South African parties. To determine the leffakceof this provision, we must first
resolve the threshold matter of which jurisdictsocontract law we should apply. Ordinarily,
this would require a conflict of laws analysis &termine which state had the weightier
interest in having its law apply in resolving tledervant issue. Because of a failure of proof
discussed below, however, we will apply the lavinaf forum.

Federal Rule of Civil Procedure 44.1 controls deteations of foreign law in federal court.
It provides:

A party who intends to raise an issue concernieddtv of a foreign country shall give

notice by pleadings or other reasonable writteiiceo® he court, in determining foreign law,
may consider any relevant material or source, gholy testimony, whether or not submitted
by a party or admissible under the Federal Ruldsvafence. The court's determination shall
be treated as a ruling on a question of law.

Fed.R.Civ.P. 44.1. This rule provides courts witbaa authority to conduct their own
independent research to determine foreign lawrbpbses no duty upon them to do so. See
Carey v. Bahama Cruise Lines, 864 F.2d 201, 206(ts1988)("[Rule] 44.1 empowers a
federal court to determine foreign law on its owat does not oblige it to do so."); Bartsch v.
Metro-Goldwyn-Mayer, Inc., 391 F.2d 150, 155 n2d8 Cir.1968) (Friendly, J.) (same).

The parties therefore generally carry both the earaf raising the issue that foreign law may
apply in an action, and the burden of adequatelyipg foreign law to enable the court to
apply it in a particular case. See Whirlpool Fior v. Sevaux, 96 F.3d 216, 221 (7th
Cir.1996)(holding that party waived conflicts oiMassue because it failed to fulfill its
obligation under Rule 44.1 "to provide the distdourt with “reasonable notice' of his
intention to raise an issue of foreign law."); Résiment (Second) Conflict of 441 Laws 8§
136 cmt. f (1971) ("[T]he party who claims that fleeeign law is different from the local law
of the forum has the burden of establishing theemrof the foreign law."). Where parties
fail to satisfy either burden the court will ordiig apply the forum's law. See Walter v.
Netherlands Mead N.V., 514 F.2d 1130, 1137 n. t4(dB.1975); see also Banco de Credito



Indus. v. Tesoreria General, 990 F.2d 827, 837 Catli993)("When the parties have failed
to conclusively establish foreign law, a courtrnsitled to look to its own forum's law in
order to fill any gaps."); Carey, 864 F.2d at 28pflying forum's law where parties fail to
raise issue of foreign law's applicability); Comuial Ins. Co. of Newark, N.J. v. Pacific-
Peru Constr. Corp., 558 F.2d 948, 952 (9th Cir.}9a@@plying forum law where parties
failed to raise issue of foreign law's applicap)litRestatement (Second) Conflict of Laws §
136 cmt. h (1971) ("[W]here either no informati@n,else insufficient information, has been
obtained about the foreign law, the forum will uudecide the case in accordance with its
own law, except when to do so would not meet thegla®f the case or would not be in the
interests of justice.").

Lubritene claims that it cannot be bound by Chesfwiagreement to arbitrate because, as a
matter of contract law, the written consent pravisprevents it from becoming Chemrite's
assignee. Lubritene, however, has not raised #ue isf whether South African contract law
applies to its claim, nor has it provided any exicketo prove the substance of that law.[2]
We therefore will apply the law of the forum.

This case was brought in New Jersey. Thus, we nawtd consider that state's contract law.
The New Jersey Supreme Court has not yet addréssedfect of contractual provisions
limiting or prohibiting assignments. Nevertheless, are not without guidance because the
Superior Court's Appellate Division recently adgdessthis issue in Garden State Buildings
L.P. v. First Fidelity Bank, N.A., 305 N.J.Supel(; 702 A.2d 1315 (1997). There, a
partnership had entered a loan agreement with Miaat Bank for the construction of a new
hotel. The parties subsequently entered into a fication agreement to extend the loan's
maturity date, which provided that: "No party hershall assign this Letter Agreement (or
assign any right or delegate any obligation comginerein) without the prior written consent
of the other party hereto and any such assignnietitise void." Id. at 1318. Midatlantic
subsequently assigned the loan to Starwood witblotatining the partnership's prior written
consent. The partnership acknowledged Starwodghissrunder the loan agreement by
making payments to, and eventually entering aesattht agreement with, Starwood.
Nonetheless, the partnership filed suit againstatightic for damages arising from its breach
of the modification agreement's assignment clalisegued that it was not required to void
the assignment, but could recognize its validitylevktill preserving its right to sue
Midatlantic for breach of its covenant not to assigthout the partnership's written consent.

To resolve this claim the Appellate Division lookedg 322 of the Restatement (Second) of
Contracts, which provides in relevant part:

(2) A contract term prohibiting assignment of riglkihder the contract, unless a different
intention is manifested. . . .

442 (b) gives the obligor a right to damages fa@aloh of the terms forbidding assignment but
does not render the assignment ineffective . . .

Restatement (Second) of Contracts § 322 (1981)Hasip added). The Court, distinguished
between an assignment provision's effect upontg'pdpower"” to assign, as opposed to its
"right” to assign. A party's "power" to assign rdylimited where the parties clearly

manifest a different intention. According to theu@o

“[t]o reveal the intent necessary to preclude theer to assign, or cause an assignment
violative of contractual provisions to be whollyigpsuch clause must contain express



provisions that any assignment shall be void oalidvif not made in a certain specified
way." Otherwise, the assignment is effective, dreddbligor has the right to damages.
Garden State, 702 A.2d at 1321 (quoting Univengiggvs Assoc's v. Jeanmarie, 122 Misc.2d
434,471 N.Y.S.2d 457, 461 (1984)). The Court coteetl that the parties had sufficiently
manifested their intent to limit Midatlantic's powte assign the loan because the anti-
assignment clause clearly provided that assignnmeitheut the other party's written consent
"shall be void." Id. at 1322.

In adopting 8 322, New Jersey joins numerous gtirexdictions that follow the general rule
that contractual provisions limiting or prohibitiagsignments operate only to limit a parties’
right to assign the contract, but not their powedd so, unless the parties' manifest an intent
to the contrary with specificity. See Cedar PoipeAments, Ltd. v. Cedar Point Inv. Corp.,
693 F.2d 748, 754 & n. 4 (8th Cir.1982); Pro Cazdi®ronto Socorro Cardiologica, S.A. v.
Trussell, 863 F.Supp. 135, 137 (S.D.N.Y.1994); Lerkortgage U.S.A., Inc. v. W.E. O'Neil
Constr. Co., 812 F.Supp. 841, 843-44 (N.D.IIl.1998husen v. Caristo Const. Corp., 303
N.Y. 446, 103 N.E.2d 891, 893 (1952); Macklowe 2nd St. Dev. Corp., 170 A.D.2d 388,
566 N.Y.S.2d 606, 606-07 (1991); Sullivan v. Intranal Fidelity Ins. Co., 96 A.D.2d 555,
465 N.Y.S.2d 235, 237 (1983); University Mews Assat Jeanmarie, 122 Misc.2d 434, 471
N.Y.S.2d 457, 461 (1984). To meet this standarcaisggnment provision must generally
state that nonconforming assignments (i) shalMogd™ or "invalid,” or (ii) that the assignee
shall acquire no rights or the nonassigning pdrallot recognize any such assignment. See
Garden State, 702 A.2d at 1321 ("clause must aoetgiress provisions that any assignment
shall be void or invalid if not made in a certapesified way"); Cedar Point, 693 F.2d at 754
n. 4 (same); Allhusen, 103 N.E.2d at 893; Sulliv8t N.Y.S.2d at 238; University Mews,
471 N.Y.S.2d at 461. In the absence of such larguhg provision limiting or prohibiting
assignments will be interpreted merely as a covematnto assign, or to follow specific
procedures— typically obtaining the non-assigniagygs prior written consent—before
assigning. Breach of such a covenant may rendeasigning party liable in damages to the
non-assigning party. The assignment, however, ienalid and enforceable against both
the assignor and the assignee. See Garden Staté, Zd at 1321; Cedar Point, 693 F.2d at
754 n. 4; Pro Cardiaco, 863 F.Supp. at 137; Lo®&3 F.Supp. at 844; Allhusen, 103

N.E.2d at 892; Sullivan, 465 N.Y.S.2d at 237.

The Trade Agreements in this case contain thewviatig assignment provisions: (i) the
Distributor Sales Agreement § 7.06 provides that'thgreement and the obligations and
rights under this Agreement will not be assignadlyi¢Chemrite] without express prior
written consent of Bel-Ray, which may be withheldhe sole discretion of Bel-Ray"; (ii) the
Blending and Manufacturing License Agreement § pffvides that the "Agreement and the
obligations and rights hereunder will not be asaija by [Chemrite] without the express
prior written consent of BEL-RAY"; and (iii) the t&nse Agreement to Trade Name § 6.06
443 provides that the "Agreement, and the obligat@nd rights under this agreement will
not be assignable without the express written autnsfeall Parties to this Agreement.” (A39,
A61, A83). None contain terms specifically statthgt an assignment without Bel-Ray's
written consent would be void or invalid. Severalits have considered virtually identical
clauses and concluded that they did not contaimélcessary express language to limit the
assigning party's power to assign. See Lomas, 82pp. at 844; Macklowe, 566 N.Y.S.2d
at 606-07; Sullivan, 465 N.Y.S.2d at 236-38.

The Trade Agreements' assignment clauses do ntdindhe requisite clear language to
limit Chemrite's "power"” to assign the Trade Agreats. Chemrite's assignment to



Lubritene is therefore enforceable, and Lubritenledund to arbitrate claims "relating to" the
Trade Agreements pursuant to their arbitrationsgauWe therefore agree with the District
Court that Bel-Ray was entitled to an order comipglLubritene to arbitrate.

V.

We now turn to consider whether the District Cqudperly compelled the Individual
Appellants to arbitrate. The Individual Appellastntend that the District Court erred
because it lacked personal jurisdiction over thana, because they did not individually agree
to arbitrate claims with Bel-Ray. We examine thelsgms in turn.

A.

The Individual Appellants first argue that the Dt Court lacked personal jurisdiction over
them. Bel-Ray rejoins that appellants waived peabpmrisdiction by seeking summary
judgment on their counterclaim for affirmative ingiive relief against Bel-Ray. We agree.

"Because the requirement of personal jurisdictepresents first of all an individual right, it
can, like other such rights, be waived." Insura@oep. of Ireland, Ltd., et al. v. Compagnie
des Bauxites de Guinee, 456 U.S. 694, 703, 102 3000, 72 L.Ed.2d 492 (1982).
Moreover, the "actions of the defendant may amewatlegal submission to the jurisdiction
of the court, whether voluntary or not.” Id. at 7085, 102 S.Ct. 2099. In particular, where a
party seeks affirmative relief from a court, it mally submits itself to the jurisdiction of the
court with respect to the adjudication of claimisiag from the same subject matter. Adam v.
Saenger, 303 U.S. 59, 58 S.Ct. 454, 82 L. Ed. 689§).

Because there "exists a strong policy to consemteigl time and resources," we have held
that "preliminary matters such as . . . personaggiction . . . should be raised and disposed
of before the court considers the merits or quasitsiof a controversy.” Wyrough & Loser,
Inc. v. Pelmor Labs., Inc., 376 F.2d 543, 547 (3d1©67). Accordingly, in Wyrough we
held that a defendant who participates in the adgiidn of the plaintiff's application for a
preliminary injunction without securing a deterntina of his challenge to the court's
personal jurisdiction over him submits himselftie jurisdiction of the court unless it is not
reasonably feasible to first secure that deternanatee id. This is true even where the
defendant raises his personal jurisdiction defexisee earliest point required by the Federal
Rules. See id.

While the Individual Appellants timely raised theersonal jurisdiction defense in their
answer as required by the Federal Rules, theyadichbre than resist an application for a
preliminary injunction. They asked the District Color affirmative relief before securing a
determination on their personal jurisdiction det=1On May 21, 1998, three months after
they had entered their appearances before thaddiSturt, the Individual Appellants filed
motions for summary 444 judgment on their coungenelasking the Court to enjoin Bel-Ray
from seeking arbitration. They thereafter proceddddigate those motions before securing
a personal jurisdiction determination. Their affida supporting their personal jurisdiction
defenses were not filed until a little over a moatter their motion for summary judgment
was denied. Because the record contains nothingestigg that it would be unfair to
conclude that the Individual Appellants therebyriited themselves to the District Court's
jurisdiction, we so hold.



B.

Arbitration is strictly a matter of contract. Ifparty has not agreed to arbitrate, the courts
have no authority to mandate that he do so. UrSteelworkers of Am. v. Warrior & Gulf
Navigation Co., 363 U.S. 574, 582, 80 S.Ct. 134Zt.2d 1409 (1960). The Individual
Appellants claim that the District Court violatddst fundamental principle because they have
not signed an agreement consenting to submit disphgtween themselves and Bel-Ray to
arbitration. When asked to enforce an arbitratigreement against a nonsignatory, we ask
whether he or she is bound by that agreement urat#itional principles of contract and
agency law. Kaplan v. First Options of Chicago,.,|d® F.3d 1503 (3d Cir.1994); Pritzker v.
Merrill, Lynch, Pierce, Fenner & Smith, 7 F.3d 111021 (3d Cir.1993).

Bel-Ray insists that the Individual Appellants borind by the arbitration clauses in the
Trade Agreements "based on their status as [Lui@'ggagents,” citing our decision in
Pritzker. Appellants' Br. at 16. Bel-Ray does nqilieate, however, what principle of agency
law enabled Lubritene to contract away the Indisidppellants’ right to litigate their
personal liability on claims brought against th&ur reading of Pritzker does not suggest
such a principle, and our research has uncovenee.no

In Pritzker, the trustees of a pension plan suedtbkerage firm which traded on behalf of
the plan, the broker in the firm that servicedphen's account, and a sister corporation of the
brokerage firm that provided the plan with investingdvice. The arbitration clause that the
trustees sought to enforce was set forth in théd ®anagement Agreement between the
trustees and the brokerage firm; neither the broketthe sister corporation signed the
agreement. After a dispute arose regarding invedtaexisions and the trustees filed suit,
the defendants sought to compel arbitration. Th&tees resisted arbitration and argued that
they could not be compelled to arbitrate againstitoker and the sister corporation because
they had not entered into an arbitration agreeméhtthose parties. We rejected this
argument.

In Pritzker, the issue was whether a signatoryntaraitration agreement could be compelled
to arbitrate claims it had against the agents efatiner party to the agreement. As we made
clear at the outset of the opinion, the resultedran a construction of the arbitration clause
to which the trustees had agreed—i.e., whethead lwroad enough in scope to encompass
claims against agents of the brokerage firm arisugof the relationship between the
brokerage firm and the trustees. We held that bgeigg in the context of the customer's
agreement to arbitrate "all controversies which @mwase between us,"” the trustees had
committed themselves to arbitrate claims agairesfitin and its agents arising out of the
brokerage relationship. We noted that since th&dyege could act only through agents and
employees, "an arbitration agreement would betibé Walue if it did not extend to [them]."
Id. at 1122 (quoting Trott v. Paciolla, 748 F.Sup@5, 309 (E.D.Pa.1990)). Accordingly,
"[iIn keeping with the federal policy favoring atfation," we "extend[ed] the scope of the
arbitration clauses to agents of the party whoesigihe agreements.” Id. at 1122.

445 The issue before us, however, is not the aoctsdn of the arbitration clauses. The
relevant issue here is whether an employee or agemdid not agree to arbitrate can be
compelled to arbitrate his personal liability oe thasis of a commitment made by the
corporation he serves.



The only other cases relied upon by Bel-Ray aredeaision in Isidor Paiewonsky Assoc.,
Inc. v. Sharp Properties Inc., 998 F.2d 145 (3d10B3), and the decision of the Court of
Appeals for the Ninth Circuit in Letizia v. PrudettBache Securities, 802 F.2d 1185 (9th
Cir.1986). Like Pritzker, Letizia was a suit bylegent against a brokerage firm and the two
firm employees who handled the account. As in Reitzthe employees sought to compel the
client to arbitrate his claims against them andréseilt turned on construction of the
arbitration clause in the agreement between tieatcéind the firm The court concluded that
"all of the individual defendants' allegedly wronbécts related to their handling of{the
client's] securities account" and that the firm haldarly indicated its intentions [in the
agreement] to protect its employees"” from the egpant litigation arising from their work
activities. Id. at 1188. Accordingly, the clientlaims against the employees were held to be
within the scope of the client's commitment to aebe, and the employees were held to be
entitled to enforce that commitment.

In the Sharp case, a landlord and "head tenard"sbiopping center had entered a master
lease containing an arbitration clause. The issei@vere required to decide was whether a
subtenant, who had not signed the master leasehovaml by an award resulting from
arbitration between the landlord and the "headrteh@he award authorized the landlord to
regain possession of the portion of the leasehctdmed by the subtenant. We held that the
subtenant was bound, despite the fact that it waa party to the arbitration agreement. We
first looked to "basic principles of landlord-temdawv":

As a general matter, it is well-established thstiltenant's interest in real property cannot
exceed that of the head tenant because the subgeinégrest in the real property is strictly
derivative of that of the head tenant. Normallgrthif a head tenant loses its rights to
continued possession of the property in questiomniogs the subtenant . . .

Thus, to the extent that common law principleshefitights of subtenants inform our analysis
here, [the subtenant] cannot complain when itstsi¢sh continued possession of the Bolero
Building ended upon an adverse adjudication ofitdies of its sublessor, [the head tenant].
Sharp, 998 F.2d at 154.

We then turned to the FAA and determined that radnes provisions required a different
result. Accordingly, we enforced the award agaiinstsubtenant. While the general approach
we followed in Sharp is equally applicable here, thling there provides little help in
resolving this case.

We thus conclude that Bel-Ray has tendered no atiésosupporting its position. Nor has
our own research revealed supporting authorityti@rcontrary, the authority that does exist
suggests to us that the District Court erred inpelimg the Individual Appellees to arbitrate.

Generally, of course, an agent of a disclosed rahceven one who negotiates and signs a
contract for her principal, does not become a parthe contract. Kaplan v. First Options of
Chicago, Inc., 19 F.3d 1503 (3d Cir.1994); Restat@niSecond) of Agency § 320 (1958).
Moreover, under traditional agency principles, ¢tinéy other way we understand that an
agent can be bound by the terms of a contractsisafis made a party to the contract by her
principal acting on her behalf with actual, implied apparent authority. The record in this
case will not support a decision for Bel-Ray on ahthese theories.

446Thomson-CSF, S.A. v. American Arbitration As§4,F.3d 773 (2d Cir.1995),
catalogues the various theories recognized by thet®f Appeals for the Second Circuit for



binding non-signatories to an arbitration clause®noting that each theory is based on
"common law principles of contract and agency laiwég' court set forth the following list:

() incorporation by reference; (2) assumption;a@ncy; (4) veil-piercing/alter ego; and (5)
estoppel.
Thomson, 64 F.3d at 776.

In Thomson, the District Court compelled a non-aigny parent corporation to arbitrate
based on an arbitration agreement between itsdiabgiand one of the subsidiary's
suppliers. The Court of Appeals reversed. Afteryaiiag the record before it under each of
the enumerated theories, the Court held that te&ibti Court lacked authority under
common law contract and agency principles to cortipeparent to arbitrate even though the
claim against it arose out of the relationship l&mwthe subsidiary and the supplier.

Having similarly compared our record with the Thamsgourt's explanation of each of the
five enumerated theories, we have also concludedetich is inapposite here. As in
Thomson, the record will not support a piercinghef corporate veil and, without
disregarding the entity of Lubritene, it is not pide to find the direct benefit required by the
estoppel cases.

Here, as in Kaplan, traditional principles of catrand agency law do not support the
conclusion that the parties resisting arbitratimntzound by an arbitration agreement they did
not sign. Accordingly, we hold that the District @berred in compelling the Individual
Appellants to arbitrate Bel-Ray's claims againstithBel-Ray may, if it so chooses, apply to
the District Court for a stay of the proceedingtibose claims pending its arbitration with
Lubritene.

V.

The order of the District Court compelling arbitoat will be reversed and the case will be
remanded to it with instructions to enter an ombanpelling only Lubritene to arbitrate.

[1] Additionally, Bel-Ray alleges that Lubritene esvit $64,532.60 for products received but
not paid for. These products were purchased untleoblading between Bel-Ray and
Lubritene that included arbitration clauses fopdigs regarding amounts owed. The parties
do not discuss these claims in their briefs to @osirt. Nonetheless, it would appear that
compelling arbitration of these claims was proper.

[2] The only information regarding South Africawldhat Lubritene has provided relates to
the distinct issue of successor liability. Thisoimhation relates to Lubritene's claim that, if
the District Court properly considered successility, it should have used South African,
not New Jersey, law on the issue. Lubritene's pyraegument, however, is that the District
Court need not consider successor liability prilegfecause this case can be resolved as a
matter of contract law. In the course of making tigument, Lubritene does not raise the
issue of which country's contract law applies.
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