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ROSEN, District Judge.
l. INTRODUCTION

This matter is presently before the Court on PifimMotion to Compel Arbitration. The
issue presented is whether the Federal Arbitraicirgoverns the arbitrability of claims
where a choice-of-law clause specifies Ontaridhaggbverning law in an international
agreement. This opinion sets forth the Court'ssieai[1]

Il. FACTS

On August 1, 1997, Westbrook International, L.L{Mternational"), a Michigan
corporation, filed a complaint seeking to compéitaation. International’'s complaint arose
from a contract dispute between International arestook Technologies, Inc.
("Technologies"), a Canadian corporation. Techne®gnd International entered into a
distributorship agreement ("Agreement”) on Decen##r1995, in 682 which Technologies
agreed to use International as its sole distribotdside Canada. The Agreement provides
that Technologies could not cancel the Agreemaniive years after the date of the
Agreement. The Agreement also provides that thed@f the Agreement are to be governed
by the laws of Ontario, Canada and that both mavia# submit "insoluble disputes to
arbitration."[2] Both parties must agree upon tHateator selected, and either party may
reject the selection of an arbitrator upon ninetysiwritten notice to the other party.

As a result of a dispute between Technologies atatriational over share ownership,
Technologies canceled the Agreement in Decemb&®@@6. On two separate occasions,
March 21, 1997, and June 12, 1997, Internationalaseled arbitration in Metropolitan
Detroit and selected potential arbitrators. Thet farbitrator that International selected was
the American Arbitration Association; Internatiomaixt selected two Michigan attorneys.
On both occasions, Technologies rejected the seeot the arbitrator, maintaining that
arbitration should occur in Canada.



On August 1, 1997, International filed a complamthis Court seeking to compel arbitration
in Metropolitan Detroit. Technologies subsequefitgd a motion to dismiss the complaint
on the grounds of forum non conveniens. On Febrfafp98, this Court issued an opinion
and order denying the motion, stating that Techgiebfailed to establish grounds on which
to dismiss the complaint. Subsequently, Internatidited this motion to compel arbitration.

lll. ISSUE PRESENTED

The issue presented is whether the Federal Aroitr#tct governs the arbitrability of claims
where the choice-of-law clause specifies Ontarithaggoverning law in an international
agreement. Both parties agree Ontario law will goike substantive aspects of
International’s claims once admitted to the arbdreproceeding. Thus, the only dispute is
which law should be applied to determine the aabitity of these claims.[3]

International argues that the law of the United&t4"federal law"), as opposed to the law of
Ontario, governs the issue of arbitrability. Inteional further argues that its claims are
arbitrable under federal law. In support of itsipos, International relies on the Supreme
Court's admonition that this country has a natignédilic policy encouraging arbitration.
International argues if the aforementioned stan@aused, then its claims are arbitrable
under federal law because any doubt as to the safagbitrability should be resolved in
favor of arbitration.

Conversely, Technologies argues Ontario law shgaleern the arbitrability of the claims
and that under Ontario law, International's claaresnot arbitrable. Technologies' contention
that Ontario law applies is based on the languewa the parties' distributorship agreement
which states: "This agreement is governed by tis laf the province of Ontario, Canada.”
(Plaintiff's Ex. 1; Distributorship Agreement, p. Technologies asserts that this provision is
evidence of the parties' intent to have Ontario dg@wern all aspects of the agreement,
including the arbitrability of claims. If Ontariaw is applied to determine arbitrability,
Technologies argues that International's 683 clarasot arbitrable because Ontario case
law suggests that when tort claims are interwovigh gontract claims, as they are here, the
case may not be arbitrated. Therefore, in ordeetade the arbitrability of International's
claims, this Court must first resolve whether Aroan federal law or Ontario law applies.

IV. ANALYSIS

The Federal Arbitration Act was enacted to proymeenforcement of privately entered
agreements to arbitrate. Mastrobuono v. Shearsbmage Hutton, Inc., 514 U.S. 52, 115
S.Ct. 1212, 1214, 131 L.Ed.2d 76 (1995) (the céptrgpose of the FAA is to ensure "that
private agreements to arbitrate are enforced aouptd their terms.") (quoting Volt
Information Sciences, Inc. v. Board of TrusteethefLeland Stanford Junior University, 489
U.S. 468, 469, 109 S.Ct. 1248, 103 L.Ed.2d 488 919&uch a pronouncement seems
unnecessary considering that the common law ofracist dictates that an agreement
between two parties shall be enforced as writtegerat exceptional circumstances such as
fraud or unconscionability. But the law was necessaovercome judicial reluctance to
allow arbitration, rooted in an antiquated unwijiress to cede power to other decision-
making tribunals. Ferro Corp. v. Garrison Industri@c., 142 F.3d 926, 932 (6th Cir.1998)
(citing Allied-Bruce Terminix Companies, Inc. v. Bson, 513 U.S. 265, 270, 115 S.Ct. 834,
130 L.Ed.2d 753 (1995))(American courts, perhapedihg upon the "antiquity of the rule,"
initially followed the English practice of prohibigy arbitration clause enforcement). The



Supreme Court has recognized that through the FXohgress has "declared a national
policy favoring arbitration and withdrew the povedrstates to require a judicial forum for
the resolution of claims which the contracting aragreed to resolve be arbitration.”
Southland Corp. v. Keating, 465 U.S. 1, 10, 104t.862, 79 L.Ed.2d 1 (1984). See also,
Allied, 513 U.S. at 270-71, 115 S.Ct. 834 (in pagshe FAA, Congress was motivated by a
desire to change the anti-arbitration rule) (qupfdean Witter Reynolds Inc. v. Byrd, 470
U.S. 213, 220, 105 S.Ct. 1238, 84 L.Ed.2d 158 (1)98%Hus, "[i]n deciding the question of
arbitrability, the federal policy is to construbdrally arbitration clauses, to find that they
cover disputes reasonably contemplated by thisulage, and to resolve doubts in favor of
arbitration.” Coenen v. R. W. Pressprich & Co., #53d 1209, 1212 (2nd Cir.1972) (quoting
Metro Industrial Painting Corp. v. Terminal Constran Co., 287 F.2d 382, 385 (2d
Cir.1961)).

Although it is clear that public policy encouradederal law to enforce private agreements to
arbitrate, that presumption does not resolve whddtkeral law should apply to determine
the arbitrability of an international agreementjssue addressed by the Third Circuit in
Becker Autoradio U.S.A. v. Becker Autoradiowerkaét 585 F.2d 39, 43-44 (3d Cir.1978).
In Becker, a dispute arose between a United Stsgesutor and West German company as
to the renewal of the distributorship agreemeniscgy the distributor to commence a
diversity action in federal court. The West Germdafendant moved to compel arbitration,
and the distributor responded by arguing that tepude was not covered by the arbitration
clause and was therefore not arbitrable. In resglthe parties’ dispute over the application
of German or federal law, the Court stated that'tjuestion of arbitrability is clearly a

matter of federal substantive law." Becker, 585FaR43. Although the court expressed its
deference for choice-of-law and forum selectiousés, it qualified this statement by adding:
"However, whether a particular dispute is withie tass of those disputes governed by the
arbitration and choice of law clause is a matteiederal law." 1d. at 43. Therefore, even in
international agreements, the FAA governs the rathiity of claims and choice-of-law
clauses will be applied to the substantive aspEdise arbitration proceedings. See also,
Mesa Operating Limited Partnership v. Louisianadstiate Gas Corp., 797 F.2d 238 (5th Cir.
1986) (the existence of commerce under the FAAsgasitive with respect to the law which
governs arbitrability even where the parties comieted state law governance).

This rationale was confirmed by the Supreme Codetssion in Mastrobuono v. 684
Shearson Lehman Hutton, Inc., 514 U.S. 52, 115.37012, 1214, 131 L.Ed.2d 76 (1995). In
Mastrobuono, customers of a securities firm alletpad the defendant firm had mishandled
their account and initiated arbitration pursuanterms of their client agreement which
states: "This agreement ... shall be governed &Yaths of the State of New York. Unless
unenforceable due to federal or state law, anyrowatsy arising out of or relating to
accounts ... shall be settled by arbitration...dskobuono, 115 S.Ct. at 1217 n. 2. An
arbitration panel awarded the plaintiffs both congaory and punitive damages. The
securities firm filed a motion in district court ¥acate the award because, although the rules
to which that arbitration clause referred providedthe award of punitive damages, New
York law did not allow arbitrators to award punéidamages. In its analysis of the choice-of-
law clause, the Court stated:

The choice of law provision, when viewed in isadati may reasonably be read as merely a
substitute for the conflict-of-laws analysis th#terwise would determine what law to apply
to disputes arising out of the contractual relagiop. Thus, if a similar contract, without a
choice of law provision, had been signed in NewkYamd was to be performed in New



York, presumably "The laws of the State of New Yaslould apply, even though the

contract did not expressly so state. In such antettgere would be nothing in the contract
that could possibly constitute evidence of an interexclude punitive damages claims.
Accordingly, punitive damages would be allowed hseain the absence of contractual intent
to the contrary, the FAA would preempt the [New Kaule.

Mastrobuono, 514 U.S. at 59, 115 S.Ct. 1212. Esdbnthe court held that, absent evidence
to the contrary, it will not infer contractual imteto have state law govern all aspects of an
agreement based solely on the presence of a chbileg¢ provision. See also, Ferro, 142
F.3d at 938.

Although the instant case involves a conflict betwéhe laws of two countries, rather than
federal law and state law, the same analysis abtare. The choice of law clause does not
expressly state it applies to the arbitrabilityct#fims, and the Court will not infer that
International intended to have Ontario law govémdrbitrability of its claims simply
because the agreement contained a choice-of-lavisprn. As the Supreme Court stated in
Mastrobuono: "the best way to harmonize the chofeaw provision with the arbitration
provision is to read “the laws of the State of Néavk' to encompass substantive principles
that New York courts would apply, but not to inatuspecial rules limiting the authority of
arbitrators. Thus, the choice-of-law provision aevihe rights and duties of the parties, while
the arbitration clause covers arbitration; neietence intrudes upon the other.”
Mastrobuono, 514 U.S. at 64, 115 S.Ct. 1212. TheeeMastrobuono dictates that the Court
apply Ontario law to the substantive aspects ofthération proceedings, and apply federal
law to the issues of arbitrability.[4] See alsocBer, 585 F.2d at 43.

This holding is consistent with the applicable intgional law in this area. Both the United
States and Canada are members of the Conventitihre ddecognition and Enforcement of
Foreign Arbitral Awards ("the Convention"),[5] tipeirpose of which is to encourage
enforcement of commercial arbitration agreementsfaderal policy in favor of arbitral
dispute resolution. See, e.g., Indocomex Fibres Btz v. Cotton Co. Intern., Inc., 916
F.Supp. 721 (W.D.Tenn. 685 1996); Meadows Indem.L@b v. Baccala & Shoop Ins.
Services Inc., 760 F.Supp. 1036 (E.D.N.Y.1991)icketll of the Convention states: "The
court of a Contracting State, when seized of al@adh a matter in respect of which the
parties have made an agreement within the mearhithgscarticle, shall, at the request of one
of the parties, refer the parties to arbitratiamess it finds that the said agreement is null and
void, inoperative or incapable of being performeske, 9 U.S.C.A. § 201. The "normal
conflicts of law rules should not be used to deteenwhich law should govern the validity of
an arbitration clause when the parties are subpeitte dictates of the Convention. Neither
the law of a foreign country or the law of a partar state (or territory) can ever be chosen
— only federal law is controlling." Rhone Meditense Compagnia Francese Di
Assicurazioni E Riassicurazioni v. Lauro, 555 F. @81, 484 (D.C. Virgin Islands 1982).
Therefore, because Canada and the United Statbstirsubject to the terms of the
Convention, federal law should apply and the mattest be referred to arbitration because
the agreement is not "void, inoperative or incapatilbeing performed."

Lastly, the Court is unpersuaded by Technologedsince on the Canadian case of Alliance
Cash Register Ltd. v. Tokyo Electric Co. Ltd., et 808 D.L.R.3d 618. Technologies
contends that the controlling statute in this ntagé/odel Law on International Commercial
Arbitration adopted by the United Nations Commiasim International Trade Law and that
Alliance interpreted the Act to dictate that a iclas not arbitrable if it presents tort issues
interwoven with contract issues. This argumentisamvincing for two reasons.



First, the language in the Act mirrors the langufrgen the Convention. The Act states: "A
court before which an action is brought in a mattbich is the subject of an arbitration
agreement shall, if a party so requests not latar tvhen submitting his first statement on
the substance of the dispute, refer the parti@stibration unless it finds that the agreement
is null and void, inoperative or incapable of bepegformed.” International Commercial
Arbitration Act, Art. 8. Nothing in the plain langge of the Act indicates that this statement
somehow excludes cases in which tort and contfairhs are interwoven, and, to the extent
that the Canadian construction of the Act doesteCourt finds it unpersuasive.

Second, Technologies has not presented the Coitlriawy compelling reason to follow a
Canadian court's interpretation of the Act. As daabove, persuasive authority from this
countries' courts indicates that the determinaioarbitrability is to be made under federal
law. Indeed, in Alliance, although Japanese lanegoed the terms of the agreement, the
Canadian court applied Ontario law to determindtattlity. Therefore, all authorities seem
to indicate that the law of the forum court shoagbly to determine arbitrability, and federal
cases interpreting the FAA do not recognize an @xae to arbitrability for tort claims. See,
e.g., Lopresti v. Electro-Films, Inc., 1992 WL 3@496*5 (E.D.Pa.) ("The Federal Arbitration
Act evinces a liberal congressional policy favorarbitration of disputes and does not carve
out a general exception for tort, quasi-contratatutory claims.").

Furthermore, to the extent choice of law questemesambiguous regarding the issue of
whether a claim should be sent to arbitration, &hwiguity should be resolved in favor of
arbitration.” WorldSource Coil Coating, Inc. v. M@ Construction Co., 946 F.2d 473, 481
(6th Cir.1991) (Gadola, dissenting). See also, Md$teCone Memorial Hosp. v. Mercury
Construction Corp., 460 U.S. 1, 24-25, 103 S.CT, 92 L.Ed.2d 765 (1983) ("The
Arbitration Act establishes that, as a matter of, lany doubts concerning the scope of
arbitrable issues should be resolved in favor bitaation™).

The parties also disagree over the actual ventieeddrbitration, but have failed to put forth
any reasons why this determination should not beéentiy the arbitrator. Therefore, as the
arbitration agreement between the parties coverg itesoluble disputes,” the Court orders
the parties to submit the controversy regardingptioper venue of the arbitration
proceedings to the arbitrator. See, e.g., Mattérbitration between United States Lines,
Inc. 686 and Liverpool and London Steamship Praieand Indemnity Assoc., Ltd., 833
F.Supp. 350, 353 (S.D.N.Y.1993) (the issue of vastuieself a proper issue for resolution by
arbitration); Prudential Securities, Inc. v. Thom&83 F.Supp. 764, 767 (W.D.Tenn. 1992)
(the controversy concerning the venue of arbitrasbould be settled by the arbitration
association).

V. CONCLUSION

Therefore, it is hereby ordered that Plaintiff'stio for Entry of an Order Compelling
Arbitration is GRANTED. The parties shall proceedatbitration, and submit the issue of the
venue of the arbitration to the arbitrator.

[1] The Court has determined that oral argumenbisnecessary on this matter and that
pursuant to Eastern District of Michigan Local Rdlé(e)(2), Plaintiff's motion will be
decided on the briefs.



[2] The arbitration clause reads in its entirety:

Notwithstanding the primacy of this agreement, ldlties agree to negotiate in good faith
to solve any disputes that may arise between thmehicaasubmit any insoluble disputes to an
arbitrator. The arbitrator shall have full poweilam to settle such disputes. The arbitrator
shall be appointed by agreement of both partie®ar as possible but absence of such
appointment shall not impair this agreement. Eiffgety may cancel the arbitrator upon
ninety days written notice to the other if an adiibn is not in effect at that time and a new
arbitrator shall be sought with dispatch.

(Plaintiff's Brief Ex. 1; Distributorship Agreemem. 3).
[3] Plaintiff's Statement of Claim to the AmericArbitration Association concludes:

Based upon the conduct set forth above, Internaltipossesses and asserts causes of action
as follows: 1) breach of contract, 2) tortious ifegeence with business opportunity, 3)
tortious interference with contractual relationsbdeach of fiduciary duty, and 5) unjust
enrichment.

(Defendant's Ex. E; Plaintiff's Statement of ClagTAAA, p. 3).

[4] "Congress ... has assigned to the courts the afdetermining whether a particular
matter is arbitrable.” Local 103 of the Internaibnion of Electrical, Radio and Machine
Workers v. RCA Corporation, 516 F.2d 1336, 1339 @ir.1975) (citing John Wiley &

Sons, Inc. v. Livingston, 376 U.S. 543, 84 S.C9,90L L.Ed.2d 898) (courts have the task of
determining substantive arbitrability).

[5] Article XVI of Convention on the Recognition @fEnforcement of Foreign Arbitral
Awards 9 U.S.C § 201 states: "The government ofa@ardeclares that it will apply the
Convention only to differences arising out of legahtionships whether contractual or not,
which are considered as commercial under the ldW=pnada, except in the case of the
Province of Quebec where the law does not prowdsdch limitation."
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