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LORD CLARKE:
Introduction

. On 1 September 2011 an arbitration Tribunal comprisng Mr Michael Schneider as
chairman, Dr Pierre Karrer and Professor Dr Christian Rumpf ("the Tribunal)
made a final award ("the Final Award") in an ICC ar bitration between the
respondent ("& Soneras ") and the appellant ("Cukurova”) in which it awarded

% Soneras damages of US$932 million against Cukurov®n 4 October 2011

% Soneras applied to the High Court in the British Mrgin Islands ("BVI") for
permission to enforce the final award in the same amner as a judgment or order of
the High Court. On 24 October 2011 Bannister J ("tle judge") granted permission
ex parte and judgment was entered for the sum duelys interest according to the
method stated in the final award in a total amounbf over US$1 billion plus further
interest from 4 October 2011. Cukurova applied to et aside the judgment but the
application was dismissed by the judge on 19 Septéer 2012. Cukurova appealed
to the Court of Appeal but its appeal was dismissely Pereira CJ, Baptiste JA and
Michel JA on 9 May 2013. Cukurova now appeals to # Privy Council pursuant to
leave granted by the Court of Appeal.

. % Soneras has also sought to enforce the Final Award a number of other
jurisdictions, namely England, New York, Switzerlard, the Netherlands and
Curacao. Enforcement proceedings in England raisene same or substantially the
same issues as those raised in the BVI and have bestayed by agreement on the
express basis that the parties will be bound by theidgment of the Board in respect
of all issues determined by the judgment. In New Y& the United States District
Court for the Southern District of New York held on 10 September 2012 that it had
personal jurisdiction over Cukurova and made an orer confirming the Final

Award and on 21 September 2012 entered judgment aigat Cukurova in
accordance with the terms of the Final Award. Cukupva appealed against those
decisions. The United States Court of Appeals fohe Second Circuit heard
argument in the appeal but on 28 October 2013 decid to postpone giving
judgment, pending the decision of the United StateSupreme Court in
DaimlerChrysler Corporation v Baumanin which one of the issues raised in
Cukurova's appeal, namely the agency theory of ingrsonam jurisdiction, was to be
considered. The Supreme Court has now handed downggment in Bauman 134
SCt 746 (2014), and the Second Circuit, on 25 Aprd014, has allowed Cukurova's
appeal.

. The appeal to the Board raises three questions daéd in the statement of facts and
issues: (1) whether the Tribunal had jurisdiction b grant the relief in the Final
Award; (2) whether the Court of Appeal was correctto conclude that Cukurova had
not been unable to present its case before the Tabal within the meaning of section
36(2)(c) of the BVI Arbitration Ordinance 1976 ("the Arbitration Ordinance"); and
(3) whether the Court of Appeal was correct to codade that enforcement of the



Final Award would not be contrary to the public policy of the BVI within the
meaning of section 36(3) of the Arbitration Ordinarce.

The Arbitration Ordinance 1976

4. Itis important to note the narrow grounds upon which the court can refuse to
enforce an award made under the Convention on thedtognition and Enforcement
of Foreign Arbitral Awards 1958, known as the New Yrk Convention. The Final
Award is such an award. In particular the court camot refuse to enforce an award
on the ground of error of law or fact.

5. Section 36 of the Arbitration Ordinance provides, e far as relevant, as follows:

"(1) Enforcement of a Convention award shall not beefused except
in the cases mentioned in this section.

(2) Enforcement of a Convention award may be refuskif the person
against whom it is invoked proves -

(c) ... that he was not given proper notice of the gintment
of the arbitrator or of the arbitration proceedings or was
otherwise unable to present his case;

(d) that the award deals with a difference not corgmplated by
or not falling within the terms of the submission o arbitration
or contains decisions on matters beyond the scopktbe
submission to arbitration.

(3) Enforcement of a Convention award may also beefused if the
award is in respect of a matter which is not capalkel of settlement by
arbitration, or if it would be contrary to public p olicy to enforce the
award."

The relevant agreements

6. Turkcell lletisim Hizmetleri AS ("Turkcell") is the largest mobile phone operator in
Turkey. 51% of the shares in Turkcell are held by arurkish company called
Turkcell Holding AS ("Turkcell Holding"). Prior to  the events which gave rise to
this dispute, 52.91% of the shares in Turkcell Holohg were held by the Cukurova
group in Turkey. The remaining 47.09% of the sharesvere held by Soneres .

7. On 25 March 2005, Cukurova, Cukurova Investments N\Vand  Soneras entered
into a letter agreement dated 24 March 2005, regardg the potential purchase by
% Soneras of the Cukurova group's entire 52.91% shaholding in Turkcell
Holding ("the Letter Agreement"), which provided, so far as relevant, as follows:



"Article 1. Definitions

1.1 The term 'Final Share Purchase Agreement' shathean a share
purchase agreement substantially in the same fornna with
substantially the same terms as the Prospective SieaPurchase
Agreement ... with such modifications, supplementsr additions as
the Parties may agree pursuant to this Agreement...

Article 2. Covenants; Representations

2.1 The Parties have provisionally agreed on the ming terms for the
Transaction (the 'Pricing Terms') as an aggregate @rchase price of
US$3,103,761,647 for all of the Class B Shares.

2.2 The Parties agree that they shall cause the EihShare Purchase
Agreement to be executed and delivered promptly aft the conditions
precedent set forth in Article 3 hereof have beenrasisfied or waived.

2.4 Each Party shall conduct its negotiations witlhespect to the
Transaction in good faith and shall use its reasorde best efforts to
seek satisfaction of the conditions precedent seirth in Article 3
hereof.

Article 3. Conditions

3.1 The obligations of the Parties to cause the exgion and delivery
of the Final Share Purchase Agreement shall be sudgjt to the
following conditions:

3.1.1 Each of the Parties shall have reached agreent with the other
Parties regarding the terms of the Final Share Purcase Agreement.

3.1.2 The Purchaser and its representatives shalalie completed their
due diligence review of the Company, Turkcell andertain Turkcell
subsidiaries and the results of such due diligenceview shall be
satisfactory to the Purchaser.

Article 5. Effective Time; Termination; Miscellaneous

5.1 This Agreement shall take effect on the date heof upon the due
execution and delivery of this Agreement and shaterminate on the
earliest of:

(a) at any time by mutual written agreement of allParties;

(b) upon execution and delivery of the Final Shar@urchase
Agreement; or

(c) 12.01 am (Istanbul time) on 60 days from the de hereof ...
if the Final Share Purchase Agreement has not beexxecuted
and delivered by all the parties thereto.



5.2 If this Agreement is validly terminated pursuarn to Section 5.1(a)
or Section 5.1(c) hereof, the Transaction contemptiad hereby shall be
abandoned and this Agreement will forthwith becomenull and void,
and there will be no liability or obligation on the part of the Parties
(or any of their respective officers, directors, erployees, agents or
other representatives or affiliates), except as odiwise expressly
provided herein and except for such liabilities agxist at the time of
such termination.

5.3 This Agreement shall be governed by, and consied in
accordance with, the laws of the Republic of Turkey.

5.4 Any dispute, controversy or claim arising out bor in connection
with this Agreement, if not amicably resolved by tle Parties within 60
days of notification thereof, shall be finally seted under the Rules of
Arbitration of the International Chamber of Commerce (the 'ICC
Rules'), except as such ICC Rules may be modifieclow.

(a) The place of arbitration shall be Geneva, Swigrland.
(b) The language of the arbitration shall be Englis.

(c) Each Party to the dispute, controversy or clainin question
shall nominate one arbitrator within the time limit fixed by the
ICC Rules, and the two-party-nominated arbitrators shall
agree on the third arbitrator within 30 days of thar
appointment by the International Court of Arbitrati on of the
International Chamber of Commerce (the "ICC Court"),
failing which the third arbitrator shall be appoint ed by the
ICC Court. Where there are multiple claimants or mutiple
defendants, said multiple claimants or defendantdwll jointly
nominate an arbitrator within the time limit fixed by the ICC
Rules, and the two party-nominated arbitrators shalagree on
the third arbitrator within 30 days of their appoin tment by the
ICC Court; provided, however, that if the multiple claimants
or the multiple defendants do not agree on a joim-nominated
arbitrator within the time limit fixed under the IC C Rules,
such appointment shall be made by the ICC Court.

(d) Any award of the arbitral Tribunal shall be fin al and
binding on the Parties. The Parties hereby waive anrights to
appeal any arbitration award to, or seek determinaibn of any
guestion of law arising in the course of arbitration from,
jurisdictional courts.

(e) Any award of the arbitral Tribunal may be enforced by
judgment or otherwise in any court having jurisdiction over
the award or over the person or the assets of thewing Party
or Parties. Applications may be made to such coufbr judicial
recognition of the award and/or an order for enforement, as
the case may be."



8. Itis common ground between the parties that, whil¢he Letter Agreement is in
general governed by Turkish law, the arbitration ageement in clause 5.4 is
governed by and is to be interpreted in accgrdanceity Swiss law. The introduction
to the Letter Agreement, which was sent by Sonerato Cukurova, included the
following:

"We are sending to you this letter agreement ... taonfirm our
understanding with you regarding the prospective ptchase by

% Soneras ... of certain interests in the share capl of Turkcell
Holding ... We wish to purchase, subject to negoti@n of satisfactory
contracts and the other conditions set forth hereinall of the Class B
Shares .... The form of a draft Share Purchase Agreeemt ... will be
delivered by us to you (the "Prospective Share Pulase Agreement")
and remains subject to negotiation."

9. Also on 25 March 2005, the parties initialled a prepective share purchase
agreement (the "Prospective SPA"), which includedte following:

"12.2 Entire Agreement. This Agreement and the Shaholders
Agreement shall supersede all prior discussions arajreements
among the Parties with respect to the subject matténereof and
thereof, and contain the sole and entire agreemeaimong the Parties
with respect to the subject matter hereof.

12.8_Arbitration. Any dispute, controversy or claimarising out of or
in connection with this Agreement, if not amicablyresolved by the
Parties within 60 days of notification thereof, shi be finally settled
under the Rules of Arbitration of the International Chamber of
Commerce in Paris (the "ICC Rules"), except as sutICC Rules may
be modified below. For the avoidance of doubt, thBarties agree that
in the event of a dispute, controversy or claim reiting to any claim by
a Party for indemnification pursuant to Article 1X hereof, the 60-day
period to which the preceding sentence refers shdle the same as
(and shall run concurrently with) the 30-day periodprovided for in
Article IX.

(a) The place of arbitration shall be Geneva, Switrland.
(b) The language of the arbitration shall be Englis.

(c) The number of arbitrators shall be determined in
accordance with the ICC Rules.

(d) Each Party to the dispute, controversy or claimn question
shall nominate one arbitrator within the time limit fixed by the
ICC Rules, and the two party-nominated arbitratorsshall
agree on the third arbitrator within 30 days of thar
appointment by the International Court of Arbitrati on of the
International Chamber of Commerce in Paris (the "ICC
Court"), failing which the third arbitrator shall be appointed



by the ICC Court. Where there are multiple claimant or
multiple defendants, said multiple claimants or de¢ndants
shall jointly nominate an arbitrator within the tim e limit fixed
by the ICC Rules, and the two party-nominated arbitators
shall agree on the third arbitrator within 30 daysof their
appointment by the ICC Court; provided, however, that if the
multiple claimants or the multiple defendants do nbagree on a
jointly-nominated arbitrator within the time limit fixed under
the ICC Rules, such appointment shall be made by éniICC
Court.

(e) The Parties consent to the service of any notior other
document required or authorized to be given or sered in
connection with or in any way arising from the arbtration or
the enforcement of any arbitral award, by use of ay of the
methods and to the addresses set forth for the gng of notices
in Section 12.1.

(f) The Parties expressly confer upon the arbitralTribunal, the
power to consolidate and/or hold concurrent hearing of
proceedings arising out of or in connection with tfs
Agreement, whether such proceedings are between teame or
different parties and whether or not they arise athe same time
as or subsequently to each other. The Parties alsapressly
agree that such power may be exercised by the arlat
Tribunal upon the request of any Party. The Tribund shall
consolidate where all the parties agree, and may sider
consolidation where there are issues of fact or lasommon to
the proceedings and no party would be unduly prejuited by
such consolidation.

(g9) Any award of the arbitral Tribunal shall be final and
binding on the Parties. The Parties hereby waive anrights to
appeal any arbitration award to, or to seek deternmation of
any question of law arising in the course of arbitation from,
jurisdictional courts.

(h) Any award of the arbitral Tribunal may be enforced by
judgment or otherwise in any court having jurisdiction over
the award or over the person or the assets of thewing Party
or Parties. Applications may be made to such coufor judicial
recognition of the award and/or an order for enforement, as
the case may be.

12.11_Governing Law. This Agreement shall be goveed by, and
construed in accordance with, the laws of the Replib of Turkey ..."




10.1t can readily be seen that the arbitration clausesn both agreements are in very
similar terms. Like the Letter Agreement, the Prosgctive SPA is in general
governed by Turkish law but the arbitration agreement is governed by Swiss law.
Sub-paragraphs (a), (b), (d), (g) and (h) of Sectinl2.8 are in the same form as in
the Letter Agreement but sub-paras (e) and (f) ar@ew.

11.Also on 25 March 2005, the parties exchanged letewhich each stated that:

"we hereby confirm that we have no material commerg or objections
to the Prospective Share Purchase Agreement and \agree, subject
to the conditions set forth in the Letter Agreementto enter into ... the
Final Share Purchase Agreement substantially in theame form and
with substantially the same terms as the Prospec&Share Purchase
Agreement."”

The chronology

12.0n 19 April 2005% Sonerey sent Cukurova a draft ofhe Prospective SPA.
Sometime in April & Soneray completed its due diligece review in satisfaction of
Article 3.1.2 of the Letter Agreement. On 9 May 208, a telephone conversation took
place between a Mr Anders Igel (the President and of TeliaSonera) and a Mr
Osman Berkmen (an adviser to the Cukurova group). ie Final SPA was not
executed within the 60 day period set by the LetteAgreement, that is by the end of
22 May 2005. On 23 May 2005, Cukurova publicly annmced that it would not be
selling the shares tc& Soners . On the same d&y, ongras issued a press release
announcing that Cukurova had failed to execute th&inal SPA by the deadline
contemplated in the Letter Agreement. On 27 May 208 & Sonera¥ commenced
arbitration proceedings against Cukurova pursuant b the arbitration clause in the
Letter Agreement.

The First Partial Award

13.The First Partial Award was dated 15 January 2007% Sonera% 's case was that the
parties should be deemed to have agreed the termtbe Final SPA, that Cukurova
was therefore in breach of its obligation under thd_etter Agreement to execute and
deliver the Final SPA and that Cukurova was in breah of the Final SPA.
% Sonera¥ sought an award ordering Cukurova (1) toamply with the obligation in
the Letter Agreement to execute the Final SPA an®] to comply with the Final SPA
and transfer the Class B shares t®% Sonem againsayment of the purchase
price. & Sonera% also sought an order providing fofurther proceedings to
determine (a) the value of the shares and (b) damag for late performance and
other breaches of the Final SPA.

14.By way of defence Cukurova contended that the Tribomal had no jurisdiction to
entertain & Sonera% 's claims or to grant such reliebecause (amongst other things)
the arbitration had been commenced under the arbitation clause in the Letter



Agreement yet sought relief under the Final SPA, with was a separate contract
which contained its own arbitration clause. Further Cukurova argued that the
terms of the Final SPA were not agreed during the@day period provided for in the
Letter Agreement and that the Letter Agreement hadherefore lapsed and the
transaction had been abandoned.

15.The Tribunal received evidence from (amongst othejsMr Igel on behalf of
% Sonera¥ and Mr Mehmet Karamehmet on behalf of Cukwva. Mr Berkmen did
not attend but submitted a witness statement. In & First Partial Award the
Tribunal rejected Cukurova's objections to its jurisdiction and found in favour of
% Sonera¥ on the merits. The Tribunal found that theparties reached agreement
on the terms of the Final SPA on 9 May 2005, thatybthat date, both conditions set
out in Article 3 of the Letter Agreement were metthat from that date Cukurova
owed a contractual obligation to execute the SPA drthat, although it had not been
executed by Cukurova, under Turkish law the Final $A was concluded in a valid
and binding form on 9 May 2005.

16.0n that basis, the Tribunal made an award which (arangst other things) declared
that the Final SPA was validly concluded on 9 May @05 in the version
communicated to Cukurova on 19 April 2005, that thaagreement remained in full
force and effect and that Cukurova was obliged togin & Soneras in making efforts
in good faith to bring about closing under the FinaSPA.

The Second Partial Award

17.Closing under the Final SPA did not occur, but Soera % filed a request for
further relief from the Tribunal, in which it sough t an award ordering Cukurova to
deliver title to and possession of the Class B shes to® Soneres against payment of
the purchase price and a determination of the valuef the shares® Soners
reserved its claim for damages. On 29 July 2009, eéhTribunal issued a Second
Partial Award in which it rejected Cukurova's juris dictional objections and held
that Cukurova had deliberately disregarded the dedion in the First Partial Award,
had deliberately taken actions that rendered obtaiimg regulatory approvals for the
transaction impossible and had breached its obligains under the arbitration
agreement in the Letter Agreement. It further heldthat this conduct constituted bad
faith. It therefore ordered Cukurova to deliver the shares to& Soner&s  against
payment of the purchase price. The award further deermined that the value of the
shares, as of 30 June 2007, was US$1.809 million.

The Final Award

18.0n 19 November 2009% Soners. informed the Tribunahat it was waiving its
claim for specific performance and, instead, wouldbe pursuing a claim for damages
against Cukurova for the non-delivery of the sharegor an amount of not less than
US$I.809 million plus interest (being the value ahe shares as determined by the
Tribunal in the Second Partial Award). & Soneras fied a request for such relief on



19.

20.

21.

22

18 December 2009. In response, Cukurova once agaaiterated its objections to the
Tribunal's jurisdiction. As to the merits of the claim, Cukurova argued that

% Sonera %¥'s calculations were fuundamentally flawedhat = Soneras had suffered
no loss and that in any event, therere was no causati. The Tribunal received expert
evidence from Professor Robert ILind on behalf o& &eras and Mr Christopher
Osborne on behalf of Cukurova.

On 1 September 2011 the Tribunnal issued its Final ward which found that
Cukurova was liable to pay ® Sonner&s damages in tteim of US$932 million. This
figure was composed of US$188 m million fc& Sonemus loss of bargain, as the
difference between the price paywable and the "fundaental value" of the shares on
30 June 2007, and US$744 millioron for the lost "marage value" of the shares in the
hands of & Sonera % (as ® Sonerary already owned thénet 47.09% of Turkcell
Holding). In reaching these findings, the Tribunalheld that the reference date for
the assessment of damages remainained 30 June 2007t{henbasis that that was the
date on which the Class B shares 's should have beeglidered pursuant to the First
Partial Award.

Issue (1): Jurisdiction

As stated in para 3 above, the firs'st issue for desibn in this appeal is whether the
Tribunal had jurisdiction to gran the relief which it granted in the Final Award.
Cukurova says that the court shoould refuse enforceent of the Final Award

pursuant to the power contained : in section 36(2)(d)f the Arbitration Ordinance
quoted above. It is common grouund that the court mst determine this question for
itself, although it must of course thave regard totte reasoning and conclusions of the
Tribunal: see eg Dallah Real Estaate and Tourism Co v Ministry of Rgilous Affairs of
the Government of Pakistan [2011] 1 AC 763 per Lord Mance at para 31 and Lord
Saville at para 160.

% Sonera % relies upon these partrticular undisputed agcts of the context in which
Cukurova submits that the Tribunal had no jurisdiction to grant the relief in the
Final Award. Cukurova is bound by the terms of theLetter Agreement, including
the terms of the arbitration clause at clause 5.8oth the Letter Agreement and the
draft SPA, the terms of which we:re agreed at the sae time, contain arbitration
clauses with identical wording as 5 to the scope dfi¢ disputes they cover and
identical dispute resolution mechaanisms, namely aitvation in Geneva in
accordance with Swiss law under'r ICC Rules. As stadan para 10 above, the only
material differences between therm are paras (e) and) of clause 12.8 in the
Prospective SPA, notably the powwer to consolidate.

.Further, it is & Sonera 3's case thhat Cukurova was ibreach of clause 2.2 of the

Letter Agreement when it failed to execute and deler the SPA.% Soner&s was
therefore entitled to commence thhe Geneva arbitratin pursuant to the arbitration
clause in the Letter Agreement. & Soners submits #t it was also entitled, in the
same reference to arbitration, to enforce Cukurovas obligation under clause 2.2 of



the Letter Agreement to execute and deliver the SPBy specific performance or
alternatively to seek damages for breach of that digation. Throughout the
arbitration, over a period of years, Cukurova maintained the position that the
parties were never bound by the Final SPA. It did ot commence arbitration under
the arbitration clause in the Final SPA until April 2012 when, having the lost the
Geneva arbitration, it did so seeking a declaratiorthat the parties never entered
into the Final SPA.% Sonerey applied to dismiss thelaim on the grounds that it is
res judicata in the light of the Final Award. So fa as the Board is aware, a decision
is still awaited.

23.In these circumstances® Soners 's case is that digim, based on Cukurova's
failure to execute and deliver the Final SPA andts consequence, namely
Cukurova's liability for damages which is the basiof the Final Award, is made in
respect of "any dispute, controversy or claim arigag out of or in connection with"
the Letter Agreement, within the meaning of clausé.4. It follows, it is submitted,
that the Tribunal had jurisdiction to make the Final Award which it now seeks to
enforce. Whether that submission is correct dependgpon the application of Swiss
law.

24.The judge considered the submission with care in #hlight of written and oral
evidence of Swiss law which was tested in cross-exaation. Dr Bernhard Berger
gave evidence for Cukurova and Professor Gabriell€aufmann-Kohler gave
evidence for& Soneres . At para 19 of his judgmentie judge described the
evidence of each expert as careful and each of thexs a highly qualified academic
and practising lawyer in the sphere of internationaarbitration. He set out and then
analysed their evidence with great care at paras 20 51. This involved detailed
reference to two decisions of the Swiss Federal Qouknown as Ferrotitanium and
The Boxing Casg. After considering the views of both experts, thjudge focused on
the correct approach to construction. He said thisit paras 45 and 46:

45. "That leaves the question of construction. Dr Brger relies upon
the fact that the parties had expressly provided fotwo separate
arbitration clauses and that the Letter Agreement vas to expire on
conclusion of the Final SPA. He says that that shaithat the parties
intended that an arbitration for the determination of questions arising
under the Final SPA was intended to be conducted aier the
provisions of that agreement, and not under the praisions of the
Letter Agreement. Professor Kaufmann-Kohler says tht the
language of Article 5.4 is wide enough to cover gisites arising under
both. She relies upon the fact that, in her wordgshe Letter Agreement
and the SPA are part of a single economic transacin and the dispute
which has arisen is a single dispute about a singbgonomic
transaction.

46 Both experts agreed that the construction of cdracts under Swiss
law is context sensitive. | think that Professor Kafmann-Kohler must
therefore be right to point to the highly unusual gatures of the



contractual arrangements in the present case. Theapties only
refrained from entering into a single immediately oncluded share
sale agreement because they considered that by dgithings as they
did they could avoid regulatory problems. The wholearrangement
was therefore highly artificial. It was constructedas a legally binding
agreement to agree and its sole object was to caube conclusion of
the very contract by which (until Cukurova changedits mind) the
parties intended from the outset to be bound. In myudgment, the
language used by Professor Kaufmann-Kohler to desitre the
arrangement is entirely apt.”

25.The judge then observed thaFerrotitanium was high authority for the proposition
that the "arising out of or in connection with" for mula was ordinarily to be
restricted to disputes arising in, with, under or n connection with the contract in
which the words are to be found or to which they riate. However, he noted,
correctly, that under section 36 Cukurova has the brden of proving that the
Tribunal made decisions on matters beyond the scopé the submission to
arbitration. He then expressed his ultimate conclusns at paras 49 and 50 as
follows:

49. | do not think that Cukurova has done that. Thehigh point of its
argument isFerrotitanium, but the facts of that case are miles away
from the facts of this one. InFerrotitanium the Supreme Court was
dealing with a case in which there were in existeedwo concurrent
sets of contracts, each set self standing and automous from the
outset, each dealing with different subject matterand governing
separate incidents of the parties' ongoing relatioships. Against that
background the Court held that disputes arising ouf one such set of
contracts could not be dealt with under the maching of the other. In
the present case it was never intended that the pas should be
bound by two concurrent sets of differing contractal obligations. The
Final SPA was prospective and inert until the obligtions and
conditions contained in the Letter Agreement weredifilled and
performed, upon which the operative provisions oftie Letter
Agreement would self destruct under Article 5.1 andhe parties’
commercial relationship would flow seamlessly on o one governed
by the Final SPA alone. That was the sense of Prefor Kaufmann-
Kohler's analysis of the contractual position and hat is pretty much
what the Tribunal itself held in section 6.4 of itdirst partial award. It
is true that in The Football Casehe contracts were not concurrent,
but it was indeed part of theratio of the Supreme Court in that case
that there were irreconcilable dispute resolution povisions in the
expired and in the new licence agreements and in arcase the
agreements there were not and were held not to bemponent parts
of a single seamless transaction, which is the ptish in the present
case.



50 In my judgment neither Ferrotitanium itself, nor Dr Berger's
persuasive comments upon it and upon the principleshich it
expounds, enable me to reach the conclusion thatafribunal
exceeded its jurisdiction in deciding the issues widh it did. The
Supreme Court was not considering a case such agtpresent and it
expressly left open the possibility that the formuwd in question might
in another case embrace disputes under more than ercontract. | am
unable to find, on the material with which | have leen presented, that
in the context of the parties' arrangements the inecation of Article
5.4 was not sufficient to allow the Tribunal to deide issues under the
entirety of those arrangements. It is not necessarfpr me to decide
that Professor Kaufmann-Kohler's views on compatility are an
answer to this part of this application and | refran from doing so. My
position is simply that | do not consider that | have been shown any
authority, judicial or academic, which entitles meto conclude that in
the very special circumstances of this particular &se, where
Cukurova was denying the existence of a concludedP8, there was
any impediment in Swiss law to prevent Soners fra having the
whole dispute between the parties dealt with undefrticle 5.4 alone,
or any principle of Swiss law which required® Sonea %, either at the
outset or following the making of the first partial award, to go
through the empty form of issuing a second letterfaequest under
clause 12.8 of the Final SPA. Dr Berger's opiniorotthe contrary rests
upon cases decided on quite different factual sitti@ns and fails to
persuade me that the Tribunal in this particular case proceeded in
excess of jurisdiction.”

26.The Board finds that reasoning persuasive. It is samitted on behalf of Cukurova
that the judge failed to have regard to what it cded a presumption in Swiss law
that, where there are two related contracts which &ch contain their own arbitration
clause, it is presumed that the arbitration clausén contract A does not extend to
disputes arising out of contract B. However, thats not quite the way Dr Berger put
it in the passage in his evidence which is reliegoon to support it. He said:

"It is not impossible as a matter of Swiss law foan arbitration
agreement in one contract to encompass a disputeising out of
another contract. However, if that other contract ontains its own
dispute resolution clause, the Swiss Federal SuprenCourt has
consistently held that the two separate dispute retution mechanisms
must each be given effect.”

That proposition is based to a large extent on thdecision inFerrotitanium.
27.1tis plain from the passages in the judge's judgn referred to above that he gave

detailed consideration to the decision ifrerrotitanium and the views of the experts
with regard to it. All depends upon the circumstanes. This is an unusual case and



the Board sees no reason to interfere with the colusions reached by the judge and
the Court of Appeal. On the contrary, their conclusons seem to the Board to make
good sense. As already stated, the clauses in thtcontracts were very similar
indeed. There is no dispute that, in the circumstares prevailing in May 2005,

% Sonera¥ was entitled to commence arbitration pro@sings under the Letter
Agreement. As it is put on behalf o®% Soners |, thissue is whether the parties
intended that, if the Tribunal found, as it did, that the Letter Agreement had been
breached, the Tribunal was obliged to draw stumps,equiring ®Sonera% to
commence a fresh arbitration under the Final SPA. The Board agrees that there is
nothing to suggest that the parties intended suchr@sult. It would make no
commercial sense. Contrary to submissions made omlhalf of Cukurova, like the
judge and the Court of Appeal, the Board takes theiew that, by way of contrast
with the position in The Football Casethe agreements here were component parts of
a single transaction.

28.1n addition, although the question of jurisdictionis a matter for the court and not
the arbitral Tribunal, the views of the Tribunal ar e nevertheless relevant. As the
judge observed in his para 49 quoted above, his adnsion was pretty much what
the Tribunal held in para 6.4 of its First Partial Award. Para 6.4 included the
following:

"When parties to international commercial contractsinclude in the
contract an arbitration clause, they normally wishto have all disputes
related to the transaction resolved in the same poeedings. Dividing a
dispute between the same parties and relating to ¢hsame transaction
into several proceedings is costly and inefficientt cannot be assumed
to have been the intention of the parties to havatended such a
separation of the proceedings.

In the present case the Parties have chosen expriess which are
frequently used to achieve this wide scope of thespute settlement
process. The terms of the arbitration clause in théetter Agreement
are indeed cast in wide terms. They are not limite¢b disputes about
rights and obligations specifically created in thé_etter Agreement
itself. The terms "in connection with" extend beyorl these limits. The
objective of the Letter Agreement was the purchasef the Shares and
the conclusion of an agreement to this effect. Treelivery of the
shares, if a sales agreement were found to have hemncluded,
clearly is in connection with this objective."

The Board agrees.

29.1n all the circumstances, the Board is of the opimin that the judge was correct to
hold that the Tribunal had jurisdiction to make the award it did in this case and the
Court of Appeal was right to dismiss Cukurova's apeal on this ground. It follows
that the Board answers the first question posed ipara 3 above, namely whether the



Tribunal had jurisdiction to grant the relief in th e Final Award, in the affirmative.
It follows that Cukurova's appeal on jurisdiction should be dismissed.

Issues (2) and (3): Was Cukurova able to preseatdase? Public Policy

30.1t is convenient to consider these issues togeth&ukurova's case is that
enforcement ought to have been refused because thebunal violated the rules of
natural justice. It says that it was not able to pesent its case within the meaning of
section 36(2)(c) and/or that it would be contrary @ public policy to enforce the
award under section 36(3) of the Arbitration Ordinance. It takes two points. First,
the Tribunal decided the key issue in the disputen@mely, whether the parties had
agreed the terms of the SPA) on a basis that had ver been put to Cukurova and
that Cukurova never had an opportunity to addressSecondly, the Tribunal ignored
(and failed to give any reasons for rejecting) Cukrova's evidence and submissions
on a key point in relation to the quantification oft Sonera% 's alleged loss. This
resulted in a massive increase in the damages awartiagainst Cukurova.

Section 36(2)(c) and 36(3)

31. Section 36(2)(c) is in the same terms as sectior3{®)(c) of the Arbitration Act 1996
in England. They reflect Article V(1)(b) of the NewYork Convention. In Minmetals
Germany GmbH v Ferco Steel L{d999] CLC 647, 658 Colman J said that the
subsection contemplates that the enforcee has beemevented from presenting his
case by matters outside his control, which will nanally cover the case where the
procedure adopted has been operated in a manner doary to the rules of natural
justice. In Kanoria v Guinnesg2006] EWCA Civ 222 Lord Phillips CJ held in the
Court of Appeal that, on the ordinary meaning of setion 103(2)(c), a party to an
arbitration is unable to present his case if he isever informed of the case he is
called upon to meet. He referred to the statementa Minmetalsreferred to above
with approval.

32.1tis not in dispute that in applying these princides the enforcing court must apply
its own concept of natural justice. In this case tt is of course the concept of natural
justice as understood and applied in the BVI. Seain 36(3) reflects Article V(2)(b) of
the New York Convention and provides that enforcemat may be refused if it would
be contrary to public policy, here the public poliy of the BVI. It is contrary to
public policy in England to enforce a foreign arbital award where the foreign
proceedings violated English principles of naturajustice: see eghdams v Cape
Industries[1990] Ch 333. The same is true of BVI public polic

33.The Board accepts Cukurova's submission that, if particular breach of natural
justice does not fall within section 36(2)(c) becae it was not one which meant that
the party could not present its case, it is in priniple open to the court to refuse to
enforce the award on the ground of public policy. ldwever, it follows from the
above that the question under section 36(2)(c) ishether Cukurova was unable to
present its case for reasons which were beyond itentrol. On the facts here, the



Board is of the view that, only if Cukurova succeeslunder section 36(2)(c) should
the court refuse to enforce the award. As Sir Johbonaldson MR observed in
Deutsche Schachtbau-und Tiefbohrgesellschaft mbiRWAs al Khaimah National Oil
Co[1990] 1 AC 295, 316 considerations of public paly can never be exhaustively
defined, but they should be approached with extremeaution.

34.The general approach to enforcement of an award shiéd be pro-enforcement. See
egParsons & Whittemore Overseas Co Inc v Société Galeéb08 F 2d 969 (1974) at
973:

"The 1958 Convention's basic thrust was to liberalie procedures for
enforcing foreign arbitral awards ... [it] clearly shifted the burden of
proof to the party defending against enforcement aah limited his
defences to seven set forth in Article V."

In IPCO (Nigeria) v Nigerian National Petroleuni2005] 2 Lloyd's Rep 326 Gross J
said at para 11, when considering the equivalent prision of the English
Arbitration Act 1996:

"... there can be no realistic doubt that section 108f the Act
embodies a pre-disposition to favour enforcement dflew York
Convention awards, reflecting the underlying purposg of the New
York Convention itself ..."

The Board agrees. There must therefore be good reass for refusing to enforce a
New York Convention award. The Board can see no basupon which it should
refuse to enforce the award here if Cukurova faildo show that it was unable to
present its case for reasons beyond its control.

35.As to reasons, it is common ground that a judge owea duty to give reasons for his
decisions:English v Emery Reimbold & Strick Ltd2002] 1 WLR 2409 The same is
in general true of arbitrators: Irvani v Irvani [2000] 1 Lloyd's Rep 412 per Buxton
LJ at 426. However, section 36 does not include eeé-standing rule to the effect
that a court must refuse to enforce an award for abence of reasons. After all, there
is no duty upon an arbitral tribunal to address evey point in a case:English v
Emery Reimboldat paras 17-18. As the Swiss Federal Supreme Countit it in
Ferrotitanium para 3.3, "It does not mean that the arbitral tribunal must expressly
examine every argument the parties present.” SeesdIPCO per Gross J at para 48:
"No arbitration tribunal should be criticised for s uccinctness; nor is a tribunal
required to set out every point raised before it, tdl less at length." All depends upon
the circumstances.

Mr Osman Berkmen

36. Cukurova complains that the Tribunal refused to albw it to call Mr Osman
Berkmen to give oral evidence. It puts its case tlsu Under clauses 2.2 and 3.1 of the



Letter Agreement, its obligation to execute and deler the SPA was conditional on
the fulfilment of the conditions precedent in claus 3.1. One of those conditions
precedent was that the parties had reached agreemeon the terms of the SPA. If

% Sonera® 's case that the condition had been fulfdtl failed, it would have no claim
whatsoever.

37.1n its Statement of Claim® Soneres put its case athis issue on three alternative
bases. The first was that, under Turkish law, agrement had been reached on the
terms of the SPA on 25 March 2005, when the partigsitialled the draft SPA and
exchanged letters agreeing (subject to the terms tife Letter Agreement) to enter
into a final SPA in substantially the same form. Tle second, alternative, basis was
that agreement was reached when, as it was put ihé¢ Statement of Claim "Osman
Berkmen, Cukurova's chief negotiator, confirmed tha agreement had been reached
when he told& Soneres 's CEO on 9 May 2005 that tHePA was "totally ready for
signing". The third, further alternative, basis wasthat clause 3.1.1 should be
deemed to have been fulfilled under article 154 @ghe Turkish Civil Code, on the
ground that Cukurova had prevented the condition béng fulfilled in bad faith.

38. It is the second of those cases which is relevawor fpresent purposes. It was based on
a short witness statement from Mr Anders Igel, whavas CEO of TeliaSonera. Mr
Igel said this:

"In early May, | became aware of press reports thatCukurova was
negotiating a competing transaction with the Alfa Goup of Russia. |
called Mr Berkmen to ask if there were any problemsand he assured
me "SPA totally ready for signing". | made a note @ this comment in
my diary."

A copy of the diary note was annexed.

39.In its Statement of Defence Cukurova denied each &f Sonera% 's three alternative
cases. As to the second, it relied on a witnesststaent from Mr Osman Berkmen,
who was an adviser to Mr Karamehmet. In his statemat Mr Berkmen said this
with regard to the telephone conversation:

"I know from Cukurova 's counsel in the present arlatration that Mr
Igel declared that he called me in early May 2005l that | would
have told him that the 'SPA was totally ready for ggning'. While | do
not exactly remember the date, | remember a call sm Mr Igel. He
was complaining that the lawyer advising Cukurova had not returned
some documents and he wanted to know whether theveere problems
on Cukurova's side. | do not remember saying anytimg about
documents ready to be signed by Cukurova. To my redection, |
answered that, to my knowledge, | thought that theleal was not over.
Mr Igel, however, knew that | was not the decisionrmaker.”



In its First Partial Award the Tribunal notes (at p 69) that Cukurova relied upon
that statement when it contested that the conversian between Mr Berkmen and
Mr Igel was correctly reflected in his diary entry. It submitted that Mr Berkmen
only advised that the deal was not over but did nagive any confirmation about the
SPA being ready for signing.

40.In November 2005, the Tribunal scheduled an evideiary hearing for 1 and 2
February 2006, at which the parties were to preseriheir evidence on the issue of
whether the conditions in the Letter Agreement hadeen satisfied. On 5 January
2006, Cukurova informed the Tribunal that Mr Berkmen could not attend the
hearing because he was scheduled to have an opepatilt did not however then
seek an adjournment but submitted a detailed witnesstatement dated 11 January
2006. An oral hearing took place on 1 and 2 Februgr2006, at which witnesses gave
evidence and were cross-examined. However, Mr Berlen was unable to attend the
hearing because he was recovering from serious sy in New York. Cukurova's
case is that during the first day of the hearing, @ase was raised for the first time
that the terms of the SPA had been agreed by silescon the basis that Soners
had provided a draft SPA to Cukurova and Cukurova rad not said that it did not
agree with it. It is said that there had been no pvious suggestion in either the
pleadings or the evidence filed b Soners. that sbh an argument formed any
part of & Sonera% 's case. Even at that stage therea® no suggestion that the terms
of the SPA had been agreed on 9 May 2005 as a résaflthe silence of Mr Berkmen
during the telephone call on that day.

41. At the end of the hearing, the Tribunal sought theparties' proposals as to how to
deal with the absence of Mr Berkmen. The transcripshows (at 3/1385-7) that the
Chairman suggested that the parties make their podtearing briefs without the
(oral) evidence of Mr Berkmen and that both sidesgnd in particular Cukurova)
"identify in their post-hearing [briefs] those areas on which they consider that the
evidence of Mr Berkmen is decisive for their case'He added that the Tribunal
would then be in a position to decide whether thevedence of Mr Berkmen was
decisive or not. He asked the parties whether theagreed. Mr Tschanz expressly
agreed on behalf of Cukurova. He said (at 3/1387/1%2):

"In the interests of time and expense, what you havdescribed would
be that in the post-hearing brief we identify thosessues where to
discharge our burden of proof we need to refer to MBerkmen. Then
if you think none of those issues are relevant, yaido not need to call
him."

The Chairman reiterated his point, concluding thatbefore deciding how to proceed
they needed "the summation of the case as it standsw". Mr Tschanz said: "We
think this is a worthwhile proposal that we could @ree to proceed".

42.1t was thus agreed that the parties would make subissions as to the need to hear
Mr Berkmen in person in their post-hearing briefs and the Tribunal would then



decide whether a further hearing was necessary oroh. The agreed procedure was
reflected in the Tribunal's Order No 8 dated 22 March 2006, which included the
following:

"(i) ... In their Post-Hearing Briefs the Parties shal identify those
points of fact on which they consider the testimongf Mr Osman
Berkmen decisive for their case.

(iv) If the Tribunal finds that an additional heari ng is necessary, 9
May 2006 is fixed as the date for that hearing at lnich Mr Berkmen
would testify. ..."

43.The parties filed post-hearing briefs on 4 April 206. Unfortunately, for whatever
reason, as is pointed out on behalf & Sone%a , Qurova did not identify those
points of fact on which it considered that the testnony of Mr Berkmen was decisive
for its case. It simply stated (at 4/1467) under & heading "Preliminary Procedural
Matters":

"4. It is respectfully submitted that the Tribunal will need to hear Mr
Berkmen as a witness. If Mr Berkmen is not heard ad his written
witness statement is accepted as being his testinypthis would still
deprive the Tribunal of Mr Berkmen's evidence in canection with
the further areas discussed b'® Soners. 's witnessasthe previous
hearing, some of which could be rebutted by Mr Berknen."

44.0n the next day, 5 April 2006, the tribunal issuedrder No 9 which included the
following:

"3. Upon receipt of the First Post-Hearing Briefs,the Tribunal
immediately examined them and deliberated about thaecessity of
hearing the testimony of Mr Berkmen in person. It roted [& Soneras
's] view 'that the Tribunal could decide this casdased on the current
record’, thus not requiring the personal appearancef Mr Berkmen.
It also noted [Cukurova's] explanations concerninghe possible
usefulness of Mr Berkmen's rebuttal testimony. Hawig examined in
[Cukurova's] Post-Hearing Brief all allegations offact in which
[Cukurova] rely on Mr Berkmen's testimony, the Tribunal concluded
that, in the light of the case as it was presentda the Parties, it was
not necessary for it to hear Mr Berkmen in person.”

The Tribunal then directed in para 4 that Mr Berkmen would not be heard in
person and that the hearing reserved for 9 May 200&ould not take place. On 3
May 2006, the parties filed their second post-hearg briefs. In its brief Cukurova
again reiterated (at para 107) its position that itwas necessary for the Tribunal to
hear Mr Berkmen. However, Cukurova complains that he Tribunal refused to
change its position, and no further hearing took ce.



45.The Tribunal explained its reasons for not requirirg Mr Berkmen to give oral
evidence at pages 69 to 71 of its First Partial Awd. It expressly considered
whether, in view of the contradiction between thedstimony of Mr Igel and Mr
Berkmen about the substance of their telephone corvsation in early May 2005, a
possible confrontation with Mr Igel should be ordeed. It assumed that Mr
Berkmen's written testimony was correct and that, f he gave oral evidence, he
would confirm the evidence in his witness statemen©n the basis of those
assumptions, the Tribunal noted that it was uncontgted that there was a telephone
conversation on or about 9 May 2005, which was almsbthree weeks after
% Sonera¥ had sent to Cukurova a completed versiorf the SPA, containing its
requested modifications. In the circumstances it eeluded that it would be most
surprising if the conversation would not have addresed the state of the preparation
of the SPA and the completion of the transaction.

46.The Tribunal then set out some of the evidence (at70):

“Indeed, Mr Berkmen records that Mr Igel complained about
Cukurova's lawyer having failed to return 'some doeciments' and that
Mr lgel 'wanted to know whether there were problemson Cukurova's
side’. While contesting that Mr Berkmen declared tle SPA as 'totally
ready for signing', neither Mr Berkmen himself nor [Cukurova] state
that Mr Berkmen raised objections to any of the modications in the
19 April 2005 draft, nor for that matter that he put into question any
of the terms of the SPA in the version initialled o 25 March 2005 and
requested modifications to it.

In other words, if Mr Berkmen's written testimony is fully accurate
and assuming that he did not make the statement recded by Mr
Igel, his conduct, as it emerges from his own tegtony, must be
considered."

47.The Tribunal expressed its conclusions in this way:

"Applying principles of good faith in the relations between
contracting parties, this conduct had to be understod by [& Soneras
] in the sense that [Cukurova] did not have any paits that needed to
be considered or even renegotiated. Thus, Mr Berknmés conduct had
to be understood in the sense which Mr Igel gave it the SPA was
'totally ready for signing'. The Tribunal holds that, had there been
any reservations about® Soner& 's] modificationsfdl9 April 2005
or any objections by [Cukurova] to the SPA or any equests for
modification, Mr Berkmen had the duty to mention them at that
occasion. If he did not do so, Mr Igel and with hin{® Soneras | was
entitled to conclude that there were none.

The modifications which [& Soneras ] had requested bthe revised
SPA of 19 April 2005 brought no substantial changto the earlier
version but simply completed it along lines whichan be assumed to



have been the joint intention of the Parties. The fibunal, therefore,
considers Article 6 TCO as applicable to the modi6ations requested
by [& Sonera% ] and concludes that the modificationproposed by the
communication of the Working Draft of 19 April 2005 were tacitly
agreed. Thus, the Tribunal finds that the SPA wasgreed in the
version of 19 April 2005. The telephone conversatmoat which,
according to Mr Igel, Mr Berkmen declared that the SPA was 'totally
ready for signing' occurred on or around 9 May 2005..Since no
observations and objections had been communicated Ithat time, the
Tribunal concludes that agreement on the 19 April ersion of the SPA
occurred on 9 May 2005."

48.The Tribunal stressed at p 71 that its conclusionhiat there was a tacit agreement
was limited to the conclusion that it was tacitly greed that there were no
modifications to the terms of the SPA as agreed dt® April 2005. It did not assume
tacit agreement on the terms of the SPA in its 2452March 2005 version. The
agreement on those terms had been explicitly reactidy 25 March but was subject
to possible requests for modification. In the absere of any such request, other than
the & Sonera% 's completed version of 19 April 200Bnd in the absence of any
objections to that version, the Tribunal concludedhat the terms of the SPA were
agreed as set out in the 19 April 2005 text.

49.The Tribunal further concluded that, in any event,if it was not permissible under
Turkish law to assume tacit agreement of the modifiations, in the absence of
agreement between the parties, the modifications sght by * Soneras to the 25
March agreement were ancillary points, which the Tibunal was entitled to adopt
under Article 2 of the Turkish Code of Obligations("TCO"), which provides, so far
as relevant:

"(1) When both parties have agreed with regard to lhe essential
points, it is presumed that a reservation of ancidlry points is not
meant to affect the binding nature of the contract.

(2) Where agreement with regard to such ancillary pints so reserved
is not reached, the judge shall determine them incaordance with the
nature of the transaction."

50.The Tribunal summarised its conclusions at pp 71-73s follows:

"[Cukurova] did not contest at the time and do notcontest in this
arbitration that the terms added in the 19 April 2005 version were
reasonable, nor do they propose any other terms thahould have
been set in completing the Prospective SPA. Rathéhe Respondents
argue that, in the present case, the Parties had ed that all terms of
the Final SPA were essential terms and agreement ¢th&o be reached
on each of them, even on terms which ordinarily wdd be considered
as ancillary.



For the reasons explained above, the Tribunal hagéind that
agreement on the terms of the SPA had been reachbyg 25 March
2005, subject to renegotiation of terms raised subguently by any of
the Parties. Consequently, the Tribunal does not aept that the terms
that remained to be settled were essential by agneent of the Parties
and irrespective of their objective characterisatio.

In conclusion, the Prospective SPA was completed ltlye
modifications set out in the 19 April 2005 versionThe Parties agreed
tacitly on these modifications. If no such tacit aggement were
admitted, these modifications were reasonable ternfer completing
the agreement and represented those which the Trilmal would fix in
the exercise of its power under Article 2 TCO to cmplete the
agreement."

51.Both the judge and the Court of Appeal rejected Culdrova's case, both that it was
not able to present its case within the meaning skection 36(2)(c) of the Arbitration
Ordinance, and that it would be contrary to publicpolicy to enforce the award
under section 36(3). In the opinion of the Board tey were correct to do so. The
Board detects no breach of the rules of natural jugce. The account set out above
shows that Cukurova had every opportunity to presenits case. It did not originally
seek an adjournment of the hearing on 1 and 2 Febany 2006 in order to enable it
to call Mr Berkmen. It submitted a detailed witnessstatement. Cukurova accepts
that during the first day of the hearing® Soneray nade it clear that it was part of
its case that the terms of the SPA had been agretatitly, or by silence, on the basis
that & Soneras had provided a draft SPA to Cukurovaand Cukurova had not said
that it did not agree with it. The Board accepts tle submission that that must have
included silence on the part of Mr Berkmen. It theefore rejects the submission that
Cukurova did not know the nature of & Soneres 's casantil it received the First
Partial Award.

52. After the hearing, although Cukurova agreed the subtance of the Tribunal's Order
No 8, it did not comply with the direction that in their post-hearing briefs the parties
must identify those points of fact on which they agsidered the evidence of Mr
Berkmen to be decisive of their case. It merely s@&ithat some of the evidence of
% Sonera% 's witnesses could be rebutted by Mr Berknme without giving any
particulars. In these circumstances the Tribunal wa justified in declining to hear
his oral evidence. Moreover, Cukurova did not therafter seek to produce a further
statement from Mr Berkmen identifying what further evidence he would wish to
give. There is no reason to think that the Tribunalwould not have considered such a
statement if he had made one. Even now, it is nolear what further evidence Mr
Berkmen could have given.

53.The approach of the Tribunal described above and th reasoning in the First Partial
Award shows that it gave Cukurova every opportunityto develop its case. The basis
upon which the Tribunal reached its conclusions islear. As stated above, the
Tribunal indicated that it assumed Mr Berkmen's evdence to be true. It is therefore



difficult to see on what grounds Cukurova can propdy complain. It is not
suggested that the Tribunal deliberately ignored MrBerkmen's evidence. Although
Cukurova submits that the outcome of the arbitration would have been different if
Mr Berkmen had had an opportunity to be heard, it des not identify on what basis.
It is of course no part of the role of the enforcig court to consider whether the
decision was correct either in law or on the facts.

54.1n these circumstances the Board rejects the subnsi®n that there was a
fundamental breach of natural justice on the groundhat the Tribunal decided the
key issue in the dispute (hamely, whether the pads had agreed the terms of the
SPA) on a basis that had never been put to Cukurovand that Cukurova never had
an opportunity to address. This aspect of the appétherefore fails.

Mr Christopher Osborne

55. Cukurova relies upon the Tribunal's treatment or lack of treatment of the expert
evidence of Mr Christopher Osborne of FTI Consultirg, who gave expert evidence
of quantum on Cukurova's behalf. It submits that the Tribunal ignored evidence
which would have reduced the damages by about 40peent and that, by doing so,
it placed Cukurova in the same position as if it hd not been permitted to adduce
any evidence at all, contrary to the rules of natual justice. It again relies upon
sections 36(2)(c) and 36(3) of the Arbitration Ordiance quoted above.

56.% Sonera% 's claim for damages consisted of two elents: (1) a claim for loss of
bargain, that is the difference between the valueféhe B shares in Turkcell Holding
owned by Cukurova and the price& Soners would haviead to pay to receive
them; and (2) a claim for the lost opportunity to emove what is known as the
illiquidity discount from the A shares in Turkcell Holding which & Soneras already
held. The issue in this appeal relates only to th#iquidity discount. In this regard
% Soneras 's argument before the Tribunal was that beause its minority
shareholding in Turkcell Holding (an unlisted company) was unmarketable and
illiquid, the value of those shares was less thah& market price of the proportionate
shareholding in Turkcell (24.02%) which they repregnted. That is that the A shares
were subject to an illiquidity discount when compaed to the market price of the
underlying Turkcell shares.® Soneres 's argument wathat if it had bought the B
Shares from Cukurova, it would have acquired 100% bthe shares in Turkcell
Holding, the interest in Turkcell held through Turk cell Holding would no longer
have been unmarketable and illiquid and the valuefc® Sonera% 's A shares in
Turkcell Holding would have increased because thdiguidity discount had been
removed.® Sonerey relied on an expert report from @fessor Robert Lind who
suggested that the appropriate illiquidity discountwas a rate of 20% to the quoted
share price of Turkcell.

57.Cukurova argued that Professor Lind had substantidly overstated the applicable
discount. It relied on an expert report from Mr Osborne, who identified what he
said were a number of errors in Professor Lind's rport. They included two



particular points relied upon in Cukurova's case. Te first was Professor Lind's
assumption that the acquisition of the B shares wad transform & Soneras's
existing illiquid shareholding into an entirely liquid and marketable interest in a
listed company, whereas, in fact, it would have caed a much more modest
improvement in liquidity. The second was that Profesor Lind's opinion was based
on outdated research which overstated the illiquidy discounts observed in the
transactions studied, not least because they faileéd control for other relevant
factors.

58.In his report Mr Osborne expressed the view that Pofessor Lind's figure of 20%
was too high and that a figure of around 10% woulde more in line with later
empirical evidence as to the total impact of illiqidity on the value of a shareholding.
He said that in this case the increase in liquidityachieved through a change in
control was likely to be small and therefore the impact must be materially lower
than 10%. He said much the same in the course ofshoral evidence. In its post-
hearing brief Cukurova contended that Professor Lim had over-stated the
applicable discount and that a discount in the ordeof 5 to 7% would be more
appropriate. In its post-hearing brief & Soneras reérred to Mr Osborne's evidence
that the discount should be no higher than 10% or raterially lower than 10%.

59. Cukurova recognises that in its Final Award the Trbunal expressly recognised that
there was a dispute between the experts as to thppopriate illiquidity discount
but complains about the following passage in parazb of the final Award:

"As to the percentage of the discount, Professor bd has explained in
detail the range that is discussed in the literatug, in some cases from
13% to 45%. He has explained why he considered tt1#0% as the
proper rate. Mr Osborne has not provided an alterndive rate and the
Tribunal sees no reason for picking a rate differebfrom that
proposed by Professor Lind. It accepts this perceage."

The sentence underlined was underlined, not by thEribunal, but by Cukurova in

its case. On the basis of it Cukurova submits thahe Tribunal ignored the evidence
of Mr Osborne that the maximum the discount could pssibly be was 10%, which (if
accepted) would reduce the damages by 40%. It subtwithat, by ignoring Mr
Osborne's evidence as to the rate, the Tribunal pteed Cukurova in the same
position as if it had not been permitted to adducany evidence at all, contrary to the
rules of natural justice.

60.1t is submitted on behalf of+ Soneres , on the othenand, that Cukurova's
complaint cannot be that Cukurova was unable to preent its case because it is not
in dispute that it was able to (and did) adduce thevidence of Mr Osborne. In these
circumstances the Board accept® Sone®a 's submissithat this is not a case
within section 36(2)(c) of the Arbitration Ordinance. There was no breach of the
rules of natural justice because Cukurova was hearah full on this part of the case.
This was essentially the view formed by the judge.



61. The Court of Appeal reached the same conclusion babnsidered the point in more
detail at para 41 of the judgment of Pereira CJ, wth whom Baptiste and Michel
JAA agreed. In addition to the above, the Court oAppeal held that the Tribunal
did not ignore the evidence of Mr Osborne but, give Mr Osborne's lack of
definitiveness, simply preferred the rate given b& Soneras 's expert, Professor
Lind, and the reasoning for it.

62.1n the opinion of the Board the Court of Appeal wascorrect. The Tribunal
considered the topic "Removal of the llliquidity Discount and Control Premium" in
detail between paras 211 and 225 of the Final Awardn doing so it considered the
evidence of Mr Osborne in some detail. It is trueltat it did not spell out the
evidence of Mr Osborne summarised above, but it aggars to the Board that it was
well aware of that evidence. In para 223 it notediiat one of the grounds on which
Mr Osborne disagreed with the evidence of Professdtind was that "he considered
that the illiquidity discount is too high". Para 225 must be read in the light of that.
Also, in para 263, which is in the part of the FineAward in which the Tribunal
considers "the failed removal of the illiquidity discount” the Tribunal said:

"The experts also disagreed on the percentage whidtad to be taken
to express the value of the illiquidity discount. Tie Tribunal has
concluded that it has no basis for fixing a rate dter than 20%."

63.1n the opinion of the Board, there is no reason tthink that the underlined sentence
complained of, namely "Mr Osborne has not providedan alternative rate", is
evidence that the Tribunal was not aware of the edence given by Mr Osborne set
out above. He did not give a rate in the way thati®fessor Lind did but said that it
should be a maximum of 10%. It seems to the Boardhat on this part of the case the
Tribunal was accepting Professor Lind's evidence fahe reasons he gave, just as (at
paras 247 to 258) it accepted Mr Osborne's opinioim preference to that of
Professor Lind in arriving at the figure of US$188million in respect of the loss of
bargain.

64. There may be grounds for saying that the Tribunal vas wrong to accept the
evidence of Professor Lind and to reject that of MitOsborne with regard to the
appropriate figure to take in respect of the illiqudity discount. However those
grounds would involve saying that the Tribunal erral on the facts, or perhaps in
law. As explained at the outset, the enforcing couirs not concerned with such
issues. The Board concludes that there is no basigon which the decision of the
judge or the Court of Appeal can or should be revesed, so far as the Tribunal's
treatment of the evidence of Mr Osborne is concerme Cukurova cannot succeed
under section 36(2)(c). Nor can it succeed on thadis that enforcement would be
contrary to public policy or on the basis of any ifringement of the rules of natural
justice. Finally, the Tribunal gave reasons for itddecision. Whether those reasons
were convincing or not is not a matter for the enfacing court.

Conclusion



65. For the reasons given above, all Cukurova's groundsf appeal fail and the Board
will humbly advise Her Majesty that the appeal shold be dismissed. The Board's
provisional view is that Cukurova must pay® Soner&'s costs of the appeal but, if
it wishes to say that some other order should be nda, it should do so in writing
within 21 days of the date on which this judgments handed down.
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