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Mr Justice Field:
Introduction

1. Thisis an application by IPCO Nigeria Limited (GP") to enforce an arbitral award
dated 28 October 2004 ("the Award") under s.10Io{2he Arbitration Act 1996 ("the
Act"). It is the third such application by IPCO wa®ofirst task is to satisfy the Court that
there has been a sufficient change in circumstasioes the Court ordered (by consent)
on 13 May 2008 to adjourn enforcement of the Awarder s. 103 (5) of the Act to
warrant a re-exercise of the discretion vestetiénGourt to enforce the Award under ss.
101 and 103 of the Act.

The factual background

2. IPCO is a Nigerian subsidiary of a Hong Kong compadinwas incorporated in 1990 to
carry on business as a turnkey contractor speicglis the construction of on-shore and
off-shore oil and gas facilities. It is now effely a shell company kept in existence for
the purpose of enforcing the Award. By a contrated 14 March 1994, IPCO agreed for
a lump sum price to design and construct for theeiant ("NNPC") & petroleum ¥
export terminal in the Port Harcourt area of Nigaa be known as the Bonny Export
Terminal ("BET"). The contract was governed by Nige law and contained an
arbitration clause under which disputes betweempéntes were to be referred to
arbitration in accordance with the Nigerian Arhbiilma and Conciliation Act 1990 ("the
Nigerian Act").

3. There were disputes between the parties, partlguaer a claim by IPCO for the cost of
Variations which it said were responsible for an@nth delay in completing the project.
There followed a lengthy arbitration culminatingtie Award under which IPCO was
awarded the following sums:

(1) Head of Claim No. 2 — Non-payment [of invoicdd5$1,641,234.00.
(2) Head of Claim No. 3 — Variations: US$58,521,5%9

(3) Head of Claim No. 4 — Phase Il Prolongation$68%563,352.00.

(4) Head of Claim No. 5 — Standby: US$3,870,679.00.

(5) Head of Claim No. 6 — Escalation of Contradt®rUS$618,116.00.
(6) Head of Claim No. 7 — Financing Charges: US$34,356.00.

4. On 15 November 2004, NNPC issued an Originatingidviain the Federal High Court in
Lagos seeking to have the Award set aside undeMitperian Act on the grounds that the
arbitral Tribunal ("the Tribunal) lacked jurisdioch and had misconducted itself. Under



7.

Nigerian law, an error on the face of the awardaaount to "misconduct"”, although the
mere fact that the supervisory Court would haveddeta question of construction
differently than did the Tribunal is not a grourmat etting the award aside. A failure to
give reasons can also amount to misconduct.

On 22 November 2004, IPCO filed a Notice of Pratiamy Objection to NNPC's Motion
seeking to strike it out on the ground that it irasolous, vexatious and an abuse of
process in that it was calculated to delay enforsgrof the Award and to interfere with
or delay the due administration of justice.

Nigeria is a New York Convention state and on 29&ber 2004, on IPCO&x parte
application, David Steel J ordered, pursuant 4. (2) and (3) of the Act, the payment
by NNPC to IPCO of the sterling equivalent of tb&at of the sums awarded to IPCO
under the Award (US$152,195,171+ Naira 5,000,080)PC then applied to have David
Steel J's order set aside under ss. 103 (2) (fLBBd3) of the Act, alternatively to have
the enforcement of that order adjourned pursuast 1®3 (5); and IPCO cross-applied
for security in the sum of US$50 million.

In relevant part ss.100 and 101 of the Act provide:

S.100 (1) In this Part a 'New York Convention awandans an award made, in
pursuance of an arbitration agreement, in thetoeyrdf a state (other than the
United Kingdom) which is a party to the New Yorkr@ention. ...

(3) If Her Majesty by Order in Council declarestthastate specified in the Order
is a party to the New York Convention, or is a pamntrespect of any territory so
specified, the Order shall, while in force, be dasive evidence of that fact.

(4) In this section 'the New York Convention' me#resconvention on the
Recognition and Enforcement of Foreign Arbitral Adsadopted by the United
Nations Conference on International Commercial #abion on 16' June 1958.

S.101(1) A New York Convention award shall be retsgd as binding on the
persons as between whom it was made, and may #&uoglyrte relied on by those
persons by way of defence, set-off or otherwisany legal proceedings in
England and Wales or Northern Ireland.

(2) A New York Convention award may, by leave af thourt, be enforced in the
same manner as a judgment or order of the Cotinetsame effect.

(3) Where leave is so given, judgment may be edteréerms of the award.

103(1) Recognition or enforcement of a New York @artion award shall not be
refused except in the following cases.

(2) Recognition or enforcement of the award maydbesed if the party against
whom it is invoked proves—



(f) that the award has not yet become binding erplrties, or has been set aside
or suspended by a competent authority of the cgumtwhich, or under the law
of which, it was made.

(3) Recognition or enforcement of the award mag aks refused if the award is
in respect of a matter which is not capable ofesmktnt by arbitration, or if it
would be contrary to public policy to recognisesaforce the award.

(4) An award which contains decisions on mattetssabmitted to arbitration
may be recognised or enforced to the extent ticantains decisions on matters
submitted to arbitration which can be separateohfiitose on matters not so
submitted.

(5) Where an application for the setting asideusipgnsion of the award has been
made to such a competent authority as is mentionsdbsection (2)(f), the Court
before which the award is sought to be relied upas, if it considers it proper,
adjourn the decision on the recognition or enforeenof the award.

It may also on the application of the party claigiecognition or enforcement of
the award order the other party to give suitabteisty.

8. NNPC's applications and IPCO's cross-applicatiorevaeard by Gross J, whose
judgement is reported B2005] EWHC 726 (Comm)in short, acting under s. 101 (5) of
the Act, Gross J adjourned the enforcement of tward ordered by David Steel J on
terms that NNPC: (i) pay US$13,102,361.72 to IP@ (sum being indisputably due);
and (ii) provide security in the sum of US$50 noifli Both parties were given liberty to
apply.

9. In coming to his decision, Gross J adopted theagubr of the Court of Appeal Boleh
Boneh v Uganda GovernmdgiB93] 2 Lloyd's Rep 208 and considered the strenf
NNPC's challenges in the Lagos Federal Court tmwarof the sums awarded by the
Tribunal. (NNPC's Motion to set the Award aside #@0O's Preliminary Objection
thereto had yet to be heard).

10. In respect of the Financing Charges award, Grossd¥ that NNPC had at least an
arguable case that the Tribunal had been guiltyie€onduct in: (i) wrongly calculating
these charges on the basis of the claimed figuredcalation rather than on the awarded
figure; and (ii) failing to appreciate that IPCQidiot incur financing charges in respect
of the 25% profit mark-up. The sums involved heerewespectively US$6 million
(approx) and US$4 million (approx).

11.Gross J also hefd that NNPC had an arguable case that in awardimgums they did
for Variations, Prolongation and Financing Chargles, Tribunal was guilty of
duplication and of failing to give adequate reasmngpreferring IPCO's case to that of
NNPC. IPCO had claimed the cost of Variations iocadance with the costs provisions
in clauses 52 and 55 of the contract and it wasadig that the costs therein defined
already took into account the sums claimed sefdgrfmeprolongation. NNPC therefore
had a realistic prospect of reducing the awardeassoy US$88 million, leaving
US$58.5 million for Variations for which the Awavebuld stané. NNPC also had an



arguable case that the Tribunal had wrongly coedtthe force majeure clause by
applying its payment provision in accepting IPC@ams when that provision only
applied if the contract had been terminated, winel not the case. However, it was
difficult to assess the impact of this challengdlmsums awarded because the Tribunal
did not quantify the impact of each period of delay

12.In paragraphs 52 (i) and 53 of his judgement, Gdosaid:

In the various respects already outlined, the NNPBflication does have a
realistic prospect of success. In particular, the@emeasure of concern as to
whether IPCO's recovery has been very substantalhicated. However, as also
underlined, the NNPC application faces formidahledtes, not least in moving
from well-founded criticism of the Tribunal (if shigs established) to making
good a case of misconduct within s.30 of the [tigeNan Act]. Employing the
terminology of Soleh Boneh, the award is, at Iéashe extent discussed, neither
manifestly valid nor manifestly invalid.

... l was neither attracted (i) to proceeding wita ttnmediate enforcement of the
order (even if accompanied by a condition that IR€2@ride cross-security),
thereby pre-empting the decision of the Nigeriam@aor (ii) to merely
adjourning the enforcement of the order, thus gi\too little weight to the
importance of enforcement and the arithmeticalitrealin the Nigerian
proceedings. Instead, | was amply satisfied thattpral justice would best be
done by adjourning the enforcement of the ordeteams,inter alia, requiring
NNPC to pay the US$13 million indisputably due R€CIO and to provide
appropriate security in London (and thus free of @mmestic constraints) in an
amount of US$50 million. The detail of those teransl the consequence that
IPCO should have permission to enforce the ord#rerevent of NNPC failing to
satisfy them, have already been set out in therahdavn up following the
conclusion of the hearing.

13.1tis not in dispute that in deciding as he didp§3rJ expected that IPCO's Preliminary
Objection would be decided at first instance re&dsi quickly and that if it were upheld,
this would be of fundamental importance becausestivould then be no basis on which
the enforcement of David Steel J's order coulduspended.

14.Unfortunately, this expectation did not come togpasd in February 2008, Tomlinson J
heard an application issued by IPCO on 17 July 2B8Fthe order of Gross J adjourning
the enforcement of David Steel J's order shoulcebensidered in the light of the fact
that the Preliminary Objection had still not beeatd and was unlikely to be finally
determined for several years.

15.1n his judgement Tomlinson J sets out in tellintpdehe sorry story of what had
happened to IPCO's Preliminary ObjectfbrPutting things shortly, the Nigerian Judge
originally seised of the Preliminary Objection wdkeke J, who, on 31 October 2005
(the date fixed for the hearing), reserved judgemetiout hearing oral argument, the
parties having adopted their written addressesiquely served on the Court. However,



before judgement was handed down, NNPC issued siMsgeking an order from

Okeke J that the Court transfer the case to thefQhidge for re-assignment to another
Judge of the Federal High Court on the ground @agke J had observed that the case
was too confusing and complicated for her. On 2ebdwer 2005, Okeke J adjourned to 1
February 2006 NNPC's Motion to have the case tearesf and on 12 December 2005,
the date set for delivery of the judgement on IRd®eliminary Objection, she ruled

that: (i) that matter would be transferred to thee€Judge for re-assignment to another
judge; and (ii) if she were "exonerated" she waelad her ruling on the Preliminary
Objection which was ready to be delivered.

16.The Chief Judge then reassigned the whole actibdP@ls Motion to set aside the
Award and IPCO's Preliminary Objection) to Aut@da hearing on 26 February 2006
before Auta J, NNPC contended that the whole adtlieen transferred to Auta J who
should conduct a re-hearing of the matter on wkikbke J had already received
argument. IPCO on the other hand argued that twlyvtotion to transfer the case had
been transferred. Auta J ruled that the wholelgdtbeen transferred to him and
adjourned the determination of the Preliminary ©tiga to 16 March 2006. IPCO then
sought permission out of time from Auta J to appleal ruling but was not allowed to
make its application when it sought to do so onlaiseday such an application could be
made. IPCO therefore filed a Notice of Appeal ia Migerian Court of Appeal on
grounds of law, as of right, and upon being grapieunission to appeal on grounds of
fact on 20 February 2007, filed a Notice of Appaalsuch grounds on 24 February 2007.

17.0n 4 December 2006, Auta J stayed proceedingsébior pending IPCO's appeal,
which appeal had not been heard by the time Tooridsgave judgement 17 April 2008
and, as we shall see, has still not been heard.

18.Tomlinson J decided that the order of Gross J adjng enforcement of the Award
could be reconsidered. The relevant paragraphs ijuéhgement are 73 — 76.

73. .... The Court is here concerned with the exerafs jurisdiction derived

from an international convention and given domestiect by statute in the same
terms as in other subscribing states. The appralol adopted is not necessarily
the same as that to be adopted in the domestiextolonetheless it is helpful to
be reminded of the limited circumstances in whieh €ourt will in that context
countenance the revisiting of an earlier decisip@ iCourt of co-ordinate
jurisdiction. | would derive from those caSésat least the following principles
which should guide the Court in a case such aprigent. Plainly a judge of
parallel jurisdiction cannot entertain what is ffeet an appeal. Similarly a
change of circumstances cannot ordinarily justifyadation of an earlier order
unless at the least the change in circumstancesg®p on or relates to the reason
for seeking the variation. There must be some ¢aasiink between the change
in circumstances and the variation sought.

74. An adjournment granted pursuant to section3)03(the Arbitration Act
1996 is by its nature a temporary holding meastine.appropriateness of
maintaining such a measure in place will be depetndeucially, on



developments before the supervisory Court. Grasgdessly approached his task
upon the footing that a critical development woaitdnight occur within months.
There would be a first instance determination @@ Preliminary Objection. If
the Preliminary Objection succeeded in full measheecase either for immediate
enforcement or for the provision of greater seguxibuld be significantly
enhanced. It would certainly bring about a whokywand different situation,
since the supervisory Court, at any rate at firstance, would have declared the
challenge to the award to be groundless. The enghafre Gross J was on the
speed with which the challenge to the award wasgogiirsued by NNPC, and
the early decision which could be expected on thestion whether the challenge
enjoyed a worthwhile prospect of success. Gross/d g general liberty to apply.
A paradigm situation in which the Court, exercisitsgurisdiction under section
103(5), must reconsider its earlier decision by arking on a consideration
whether the adjournment of the decision on enfoszgnmemains appropriate is
where there has been a significant relevant dewsopin the proceedings before
the supervisory Court, the pendency of which isgitegequisite to the Court
having jurisdiction even to consider adjourning dleeision to enforce an award.
NNPC's application for a re-hearing shortly befitve assigned judge was due to
deliver her reasoned judgment on the Preliminarje@ion and the subsequent
effect that that has had on the likely timescalénwiwhich there will be a
determination of the Preliminary Objection is in jaggment a development of
sufficient significance to justify, indeed to rerpjithe Court to consider afresh
whether the decision on enforcement of the awaodlghbe further adjourned.
This is in no sense a disguised appeal againsts@isslecision. By definition it is
a consideration which Gross J could not have uallent Gross J had to consider
what was "proper" in the circumstances as they di¢ained. Those
circumstances have changed. It is my duty to censidhat is proper in the new
circumstances which now obtain.

75. 1 would however emphasise that the Court vatllightly entertain a
suggestion that the discretion under section 108{(ft be considered for a
second or subsequent time. Because the jurisditicesponsive to developments
before the supervisory Court it would be unwise &gl probably in any event
impossible to attempt to fashion some thresholdags$o what will be required in
order to justify this course. It will certainly reige significant change in
circumstances. What has occurred in the Nigeriangedings can | think
properly and uncontroversially be described asstatphic. However the test is
stated, the Court is in my judgment in these disntagircumstances entitled to
consider whether in the light thereof a decisiorenforcement should be further
adjourned.

76. | do not consider that the change in circuntancatastrophic though it is,
should of itself be the occasion for a completeureof the exercise which has
already been conducted before Gross J. Ordinaplriy should not in these
circumstances be permitted to develop argumertts d@eploy evidence which
could equally well have been developed or deplayethe earlier occasion.
Ordinarily a change in circumstances should mogthetically not be an excuse
for a second bite at the cherry. Ordinarily, thei@avill simply be concerned to



consider whether the exercise of discretion whigheared proper in the
circumstances which obtained earlier remains prop#re,ex-hypothesi
significantly different circumstances. That oughbt ardinarily to require any
revisiting of the Court's earlier decision as te sitrength of the challenge to the
award. That decision should have been reachedoiefeconsideration — see per
Staughton LJ in th8oleh Bonelsase at page 212. The need to reconsider the
discretion must not ordinarily be regarded as grodpnity to re-run the
argument on the strength of the challenge.

19. Tomlinson J also hefd that Gross J had been innocently misled by Cotfos®INPC
when dealing with the "duplication” challenge te ¥ariations award and that this too
was a ground for reconsidering the order made lmg$d. In Tomlinson J's view, Gross J
had been allowed to proceed on the basis that IR&Ipriced the variations on a lump
sum basis in accordance with clause 55 of the aohitwhen this was not the case.
Instead, in its claim headed "Variations" for tix¢ra and additional work, IPCO had
expressly claimed the direct costs of these wonkisthe profit thereon, and had not
claimed all the costs which it was entitled to iaifomlinson J also held that whilst an
argument as to inadequacy of reasons in respdéotad majeure and prolongation was
plausible, this was not so in respect of the Vamnst award. NNPC therefore had no
realistic prospect of reducing the Award below U&$5million together with interest
thereon and some proportion of the costs.

20. As to the other challenges to the Award that Gdolsad found to be arguable, Tomlinson
J found that IPCO had failed to establish a jusdtfon for reviewing those conclusions
because no causative link had been demonstrategd&®them and the Preliminary
Objection delay and the misleading of Gross J 4t IPCO had advanced its
Variations claim.

21.In the result, by his order sealed on 13 May 20@8nlinson J set aside the order of
David Steel J and ordered that NNPC should paguines awarded under Head of Claim
No. 2 — US$1,641,234.00 and Head of Claim No. 3ridtians: US$58,521,249.55, less
the US$7.7 million already paid, leaving it to thigjerian Court to decide whether to
uphold NNPC's challenges to the Prolongation andriiing awards, those being
challenges that Gross J had held to be plausiblead also ordered that the decision on
enforcement of the Award be adjourned pursuant 193 (5) of the Act, with liberty to

apply.

22.Both sides appealed to the Court of Appeal, NNP@aaling that: (i) there was no
power to order enforcement of part of a New York@mtion award; and (ii) Tomlinson
J had erred in holding that Gross J's order coelcelisited on the ground that the judge
had been misled as to the duplication argumentoAB, the Court of Appeal decided
that there was power to enforce part only of theafdwv As to (ii), the Court of Appeal
held that, since Tomlinson J had agreed with GdtssBnding that the Variations award
of US$58.5 million would stand and it was commoougrd that Tomlinson J's decision
to enforce the Variations award could be justitigdhe long delay in having NNPC's
set-aside Motion determined, Tomlinson J's findimgf Gross J's decision on duplication



could be revisited had not been necessary forvyesatl decision to order payment of the
"Variations" and "Non-Payment" awards. Since thei€of Appeal had not heard full
argument as to whether Tomlinson J had been jedtifi revisiting this decision of Gross
J, it held that it would be wrong to express amalfiview about it, but their preliminary
view was that Gross J had not been misled in atthetywould justify revisiting his
decision on the principles approved by the CouAmbeal inCollier v Williams[2006]
EWCA (Civ) 20at paras 39 and 40.

23.NNPC petitioned the House of Lords for leave toegpphe decision of the Court of
Appeal, and Tomlinson J's order was stayed perttimgutcome thereof. Then on 2
December 2008 NNPC issued and on 4 December 2008dwa partean application
for an order that Tomlinson J's order continuedstayed on the ground that evidence
had recently come to light that the Award had bastained by IPCO's fraud. No order
was made on thex parteapplication and the application was moved befdaeEJinter
parteson 16 December 2008, by when the House of Lordséfaded leaVé to appeal
the judgement of the Court of Appeal.

24.The evidence relied on by NNPC was a first witretagement of Engineer Mohammed
Mabai Bello, a Senior Engineer with NNPC who wastfinvolved in the BET Project
when a Deputy Manager %tNational ¥ Engineering & Technical Company, then an
affiliate of NNPC. In this statement Engr. Bellgpdsed as follows.

24.1 On or around 16 October 2008 he was contdgtedMax Nduaguibe who
stated that he had been contacted by two IPCO egmegdo a Quantity Surveyor
(later identified to be Mr Wale Badmus) and the éwatant, Mr Blessing Wogu,
who wanted to discuss with NNPC how IPCO had rebedorged documents in
the arbitration. Mr Nduaguibe also produced a denirbearing the date July
2008 and headed "Bonny Export Terminal Arbitral AgyaA Proposal for
Review Support Services". Page 1 is headed "Ther8&nt of Proof". The
makers of the statement (apparently two in numésernot identified therein but
one of them was Mr Wogu. They express concerneaivthy their IPCO
expatriate colleagues are behaving in respecteoNtRPC/IPCO arbitration and
state that it is their mission "to stop NNPC fragteasing to IPCO already paid
into Dutch [Deutsche] Bank and assist NNPC to jpuerad to this frivolous claim
of IPCO anywhere on the globe" and "to draw a paogof activities that will be
submitted to the GMD (Group Managing Director) atyictly adhered to if we
are to meet the time to beat the appeal date Bnddcessary municipal
(Nigerian) legal processes that will disable thitoeement of New York
Convention Award (Section 103 of the Act)" in retdor a reward to compensate
them for missing out on a bonus payable by IPC@ofind US$ 7.5 million. The
makers of the statement go on to allege forgedostiments put before the
Tribunal and give 6 Variation claims as examplesalREngineering Nigeria
(perimeter fencing and steel fabrication); EmbeageNa Ltd (plant and
equipment hire, concrete supply and erection dfgia); Eddyson International
(fire foam); Coseda Nigeria Ltd (swamp buggies)] &eosite Surveys
(houseboat). The statement goes on: "We will geéQRontractors and vendors



who were ignorantly used in the process but vahoosed since 1998 through
2001 to support with witness documents and stardtagsses should the need
arise in a bid of putting off this claim. Howevarguaranteed prompt payment of
the outstanding will be good bait."

24.2 Mr Nduaguibe also handed to Engr. Bello a aafpgn IPCO weekly update
for the week ending 24 March 2002 which stated ahadmparison review
between the Interim Variation submission of 1998 #re final Variation
submission had found that there was a large anafwdntradictory information.
One copy of the final submission had been retrieretithe damaging material
removed and "Fred" was to retrieve the second émpmy PPMC in order to do
the same.

24.3 On 20 October 2008, the GMD's office receiadeltter dated 15 October
2008 from Danagogo & Danagogo Advocates on beliafgroup of seven
creditors stating that they had discovered thaOP@d forged documents, "a
development that was confirmed by [Mr Wogu] whenfoonted on the matter.”

24.4 On 20 November 2008, NNPC presented the Nigekitorney General with
a formal complaint based on the first statementthedPCO weekly update and
on the same date Engr. Bello was provided by Mradgiibe with a second
statement headed "Background" made by one unigsntridividual (Mr Wogu)
in which were identified further examples of inéldtVariations claims based on
forged documents.

24.5 Engr. Bello also exhibited documents relatmthe Variation claims for the
additional houseboat (Variation 18), perimeter feg¢Variation 17) and
concrete supply (Variation 15) in support of a sigsmn that the evidence of
forgery so far collected was only "the tip of ticeberg"”.

25.Prior to the hearing on 16 December 2008, Mr Waayl lreen arrested on 20 November
2008 and on 24 November 2008 the Nigerian policeededocuments and computers
from the offices of IPCO in Lagos. Some of the dueats (over 200 files) had been
returned before 16 December 2008, but 5 files weta@ned.

26.1In giving judgement on NNPC's stay application,ukld said that he was sceptical about
the timing of the application and of NNPC's motiue he stayed Tomlinson J's order so
as "to hold the ring" whilst an application was machder s.103 (3) of the Act to set
aside that order and/or to order that enforcemetiteoAward be further adjourned.
Flaux J also directed that NNPC should serve aetaahrticulars of its allegations of
fraud and forgery and he set a timetable for theice by both sides of their evidence.
He also ordered that NNPC must maintain the guaeann the sum of US$80 million
providing the security ordered by Gross and TomolindJ and by the Court of Appéal

27.Pursuant to the order of Flaux J, NNPC servedditiculars of Fraud ("POF"); (ii) the
second witness statement of Engr. Bello; (iii) Witness statement of Mr Roger
Williams, the Commercial Director of Leighs Paif@se of IPCO's sub-contractors) who
confirmed that several documents held by IPCO whiatportedly originated from
Leighs Paints were forgeries; (iv) the witnessestant of Mr David Leishman,



Managing Director of SLG Petrochemical Limited (#rey of IPCO's sub-contractors)
who confirmed that numerous documents held by IR@@h purportedly originated
from SLG Petrochemical were neither known to himamthe company's records.

28.The POF plead 19 instances of fraud in Optionah ltéaims, 36 instances of Variation

fraud and one instance of Prolongation fraud. Thieuihal no award for the Optional
Items claimed. These particulars going to Optidteaths, a majority of which allege
forged/false purchase orders, are accordingly tesbar support of an allegation that
IPCO was operating a systematic fraud that inclidadation and Optional Item claims.
As for the Variation fraud particulars, a majortfythese allege that forged/false
purchase orders were submitted to the Tribunalr& e also several instances where it
is alleged that there are forged documents thgi@tiphe plea of fraud but which were
not submitted to the Tribunal.

29.1In his second witness statement Engr. Bello reéfeend exhibits two statements made

by Mr Wogu to the police dated respectively 21/81#0d 29/11/08 and statements made
by seven of IPCO's creditéf8 who were owed money for supplies used in the BET
Project for which it is alleged IPCO had claimeflated sums from NNPC. One of those
creditors, Chief Alagba, says in this statement wWieen he spoke to Mr Wogu in August
2008 to complain that his company had not been paisiw a document that showed
that IPCO was claiming very much more than the 8amwhich his company had

invoiced IPCO. The other creditors said in theateents that following the raising of
the alarm by one of Chief Alagba's companies tray/theen told that IPCO had inflated
the amount actually due to them.

30.1In his first police statement, Mr Wogu relates anasion when a gentleman (Chief

Matthew Alagba) representing a creditor of IPCOgdM&a Enterprises, came to his
office and was shocked by the amounts specifieddocument as being due to his
company. Elsewhere in this statement, Mr Wogu sdyghe issues of forgery | will say
we carried out exercises in 2004 and 2005 towanctsrporating the claims and variation
cost into our Accounts and this led to the incrddgpires we posted as outstanding to
the Vendors. Backups were generated in additiaghgmnes submitted on the Claims and
Variation to the Arbitration Tribunal..."

31.In his second police statement, Mr Wogu states:

31.1 He got involved in the claims, variations aptional items documentation
that was being looked into in 2001 when the IPC@dtxive Committee
("EXCOM") mandated work towards a figure of betwé#s$64 million and
US$70 million which led to attaching doctored plomtpies.

31.2 On the instructions of Mr Rea, IPCO's Manaddmrgctor, he carried out the
review mentioned in the IPCO Abuja weekly report4aviarch 2002 (“the Abuja
Weekly Report") which revealed invoices with thensanumber for the same
work but with different amounts inserted. Thereafta the instructions of
EXCOM he removed the contradictory copies and galahem with other



copies generated as backups to the amounts cldonedriations and optional
items.

31.3 He identifies many documents, mainly purclaaders, that were substitute
documents with higher prices than that chargedbystpplier. Many of these
documents are in respect of a supplier originadlled ICS and subsequently
called Merchant International Inc ("MII"). At onéagle he says, "Again | will say
these were done for audit” and later he statess fivere backups were generated
after the award in 2004 for the Audit | mentionddwee. It was between October
2004 and June 2005 at EDO House Lagos."

32.Engr. Bello describes in his second witness statémaw in 1999 in the course of the
BET contract IPCO had submitted claims to NNPC'gigering and Technology
Division for each Variation Order ("VO") accompadhiey a package of supporting
documents which were referred to the Owner's Prdfemagement Team ("OPMT") and
how in 2001, following the intervention of the FAdent of Nigeria, IPCO submitted its
Final Claim for Variations (and other heads of mlpwhich were reviewed both by the
OPMT and a committee specially set up for the psepthe Obialo Committee.

33.In paragraph 69, Engr. Bello sets out his undedstanof how the fraud operated:

69.1 IPCO fraudulently overstated its Optional If&fariation and Prolongation
claims. Senior officers within IPCO directed thabse claims be inflated to a
particular financial value.

69.2 That process (the "Original Fraud") was pegtetl by producing various
forged documents for the purposes of the FinalnCtai be sent by IPCO to
NNPC.

69.3 However, again at the instructions of senfbicers within IPCO, a review
was carried out to ensure that the Final Claim eaasistent with earlier Interim
Claims submitted by IPCO to NNPC. That review wasied out by Mr Wogu,
who identified that the Final Claim was not coramstwith the Interim Claims
(because of the Original Fraud).

69.4 IPCO arranged for the Final Submission todotaimed from NNPC. It then
engaged in a process (the "Second Fraud") whetedoyppressed documents
which tended to reveal the fraud; and forged fid@tuments (principally
subcontractor invoices, Subcontractor Payment fiatie Controls ("SPCC's"),
Purchase Orders ("POs"), but also letters of in@yteements, way bills, time
sheets and milestone/completion documents) torugkace of the suppressed
documents in order to support its (fraudulentlyated) claim.

69.5 The revised Final Submission was submittedN®C for payment and,
later, formed the basis of IPCO's claim beforeThbunal.

34.Engr. Bello then gives examples, by reference tudwents seized from IPCO by the
police, of what he alleges were "Purchase OrdardS’awhereby false purchase orders
stating a falsely inflated price for goods or seeg received by IPCO were submitted by
IPCO in support of its Variations claim in the draiion. In the course of this part of his



evidence Engr. Bello observes that there were masgs where in addition to false POs
in respect of particular suppliers, there were tbimIPCO's documents an Ml invoice
for the same supply and for the same inflated gridewhich had not been produced to
the Tribunal. He goes on:

It seems that IPCO realised, during Mr Wogu's neyiBat the Mll invoices were
not credible, and therefore removed them and replgzem which (sic) [with]
much more sophisticated forgeries as part of tleeigkFraud ... The existence
of these MIlI documents therefore demonstratesthigatlescription of the fraud
contained in the IPCO weekly update, i.e. an ihiteud followed by a review
and "improved" forgeries, is a true account of IPCi¢aud.

35. Pursuant to an order of Tomlinson J made on 29aisr2009, NNPC served on 13

March 2009 a Schedule identifying each and evecyent relied in support of an
allegation of fraud or forgery. On NNPC's applioatthe Nigerian police had provided
copies of documents contained in the 5 files thexy tetained, copies of which were
supplied to IPCO. It is these documents which NN&l@d on in pleading the POFs.

36.0n 13 March 2009, 20 charges were preferred agd@sd and the following present

and/or former officers or employees, Mr Olefumi ldag Mr Wogu, Mr Jim Bazor, Mr
Paul Lawrence, Mr Mike Simpson and Mr Peter Rdagalg conspiracy to defraud by
making a false final variation claims. The chargetuded separate counts relating to the
allegations of forgery made by the 7 creditorsmrefito above.

37.0n 27 March 2009, NNPC filed a Notice of MotionNilgeria seeking, inter alia, leave to

amend its Re-Re-Amended Originating Motion to sed@the Award by pleading the
fraud allegations.

38.1PCO was ordered by Flaux J to file its evidencepposition to the Fraud Allegations

by 17 April 2009. However, by letter dated 9 A@d09, IPCO through their solicitors,
Lovells, sought NNPC's agreement to an extensiothiservice of their evidence to at
least 31 July 2009. NNPC had served over 1,600aigevidence; given the lapse of
time (over 10 years in some cases) former emplowees proving difficult to trace,
contact and interview; access to third party s@pplvas proving difficult, particularly
those no longer in business; IPCO only had a skeletaff in Nigeria who had been
subjected to threats; document taken by the pblcenot be returned. The letter
continued:

9. As you and your client are aware, our cliergufering serious financial
prejudice as a result of your client's failure &yfor work carried out on the BET
Project, for which there is no satisfactory exptaora(we note that your client's
case on this application is merely that sums avehndeespect of the work carried
out carried out were inflated). Given the likelyaeif this matter goes back to
Nigeria, and not withstanding our client's argursgaimong others) that your
client is not entitled to raise these allegatioow nthat any application in Nigeria
is time barred and that in all the circumstancegoiild not be proper to adjourn



enforcement in any event, our client is entitlethdawe a fair opportunity properly
to prepare its evidence to answer comprehensivaly glient's allegations of
fraud.

10. There is no prejudice or significance suffdsgd/our client in agreeing to the
terms of the extension sought, given that yountbeapplication to adjourn the
decision on enforcement pending the outcome of gbent's application to set
aside the Award in Nigeria. Indeed, we understaatl your client has now,
belatedly, filed an application in Nigeria to seid® the Award on the basis of the
alleged fraud which is due to be listed shortlyn€squently a decision on the
issue as to whether or not your client's applicatioNigeria is time-barred will
probably be heard within the next several weekd,suth decision will have a
significant impact on the nature of your clienpgplcation in this jurisdiction.
Additionally, the proposed amendments to the tilnetéor the hearing are
entirely consistent with your client's invitatiamthe Court to "hold the ring".

39.By letter dated 16 April 2009, NNPC's solicitorsef@henson Harwood, refused IPCO's
request for an adjournment and stated therein:

3. The nature of NNPC's application is such thahly needs to establish a prima
facie case of fraud. Therefore, unless IPCO's exideinequivocally explains the
documentary evidence of fraud presented by NNPCOQIMill fail to resist
NNPC's application on the merits. IPCO are nottkaltito additional time simply
to contact every conceivable witness from whomal/want to put forward a
witness statement in the jurisdiction where thaessf fraud is to be finally
determined (i.e. Nigeria). We see no reason wh{@O has a straightforward
and irrefutable answer to the allegations of fraudannot marshal its evidence
and put it forward in the available time before kt®aring scheduled in June...

10. The hearing of our client's application in Nigas not a reason to seek an
adjournment from the English Court and the origiitaktable was not fixed on
the basis that the English Court should await #@sion in Nigeria. In any event
at the time of writing we do not know when the aggtion is likely to be heard...

40. Lovells then wrote to Stephenson Harwood on 20142809 conceding NNPC's
application that Tomlinson J's order be variedrtteothat enforcement of the Award be
adjourned under s. 101 (5) of the Act. The keyspafthis letter read:

9. Even more importantly ... the Court will not bendacting a trial of the alleged
fraud issues at the hearing in June. It will exs&éis discretion, following a brief
consideration of the available material, as to Wleyour client's allegations
have a real prospect of success on the merithidnmegard, the burden on our
client (a matter to which we return below) is venerous...

11. Notwithstanding these difficulties, progress baen made ... IPCO is
confident that it will in due course be in a pasitito provide straightforward and
robust answers, supported by compelling evidemceast, if not all, of your
client's allegations.



However, as to your third "principal objection"ygn the number and nature of
your client's allegations, the difficulties outlthabove and the task of the English
Court on an application of this nature (we do reategt that your third "principal
objection” in your paragraph 3 accurately setstio@iquestion for the English
Court or the test to be applied), our client redntty accepts that the decision on
further enforcement of the Tomlinson Order showddabdjourned.

Our client's decision in this regard is based osadistic assessment that the
English Court is unlikely on a summary applicatadrthis nature to carry out a
detailed examination of the evidence or to deteenainthis stage that your client's
proposed challenge to the award on the variatieasl lof claim has no real
prospect of success. Accordingly, our client acc#mat the appropriate place to
determine whether your client is entitled to breugh a challenge (a matter which
we understand may be determined by the Nigeriant@otairly short ordef),
and, if so, for its determination, is Nigeria.

We note for the record that our client's decisias bheen reached with the greatest
of regret. It is entirely without prejudice to &8 rights (including to return to the
English Court in the case of further delay by NNR®ligeria)...

41. Stephenson Harwood replied by letter dated 8 M&@2Z@ating, inter alia:

In relation to the penultimate paragraph in yow;, fae understand that directions
have been given in relation to the applicationread? and that the hearing is
now scheduled for 17 June 2009. We do not know ¢amdonly assume that you
do not know either) whether or not our client's Agation will be"determined by
the Nigerian Court in fairly short orderdn or after that date, and the Consent
Order is not made on the basis that any expectatiomderstanding you have as
to when the question of fraud will be determinedNigeria is correct.

Nor do we accept your reference téright to return to the English Court in the
case of further delay by NNPC in Nigeria) . AS appears hereatfter, it is in fact
your client which is delaying progress in Nigerialaunching satellite
applications designed to harass our client's aiemd employees, but in any
event your concession is that the issue of frawdishbe determined in Nigeria in
accordance with Nigerian procedure. The ConsenéQsdnade on that basis.
Your client does not have the right to shuttle bac# forth between the two
jurisdictions depending on where it perceivesatgital advantage to lie at any
given moment.

42.Thereatfter, the parties entered into a Consentr@ated 17 June 2009 ("the Consent
Order") by which it was ordered, inter alia, th@tthose parts of Tomlinson J's order
directing payment of the Non-Payment award (US$LB24) and the Variations award
(US$58,521,249.55, less US$7,691,086.33) be si¢;a@i) the decision on enforcement
of the Award be adjourned pursuant to s. 103 (3hefAct; (iii) there be liberty to apply
generally. At the Court's request (Gross J), aletated 11 June 2009 in agreed terms
was provided by Stephenson Harwood to the Courhgedut the developments that had
occurred since the hearing before Gross J. Thé patagraph of that letter reads:



IPCO has subsequently accepted that the questiwhether the award was
obtained by (IPCQO's) fraud and should be set asuaght to be resolved by the
Courts in Nigeria, which (as you will be aware) #re Courts of the seat of the
arbitration (and before which there is a pendingjiaption to set aside the
award). As a result, it has been agreed that ogpaits of [Tomlinson J's Order]
should be set aside (i.e. so as to prevent enfawoefor the time being of the
remainder of the award); that any decision on exdfment of the award should be
adjourned with liberty to apply; that NNPC shouldintain its guarantees in
favour of IPCO; that various undertakings in suppbthe English proceedings
should be discharged; and that IPCO should pay NN&ssts.

43.Meanwhile, respectively on 5 June and 10 June 26@0 filed a Notice of Motion in
Nigeria seeking to restrain NNPC from prosecutisgNiotice of Motion of 27 March
2009 and filed a Preliminary Objection to the sdwagice of Motion on the ground of
lack of jurisdiction given IPCO's appeal from thexiion of Auta J. And on 17 June
2009, the parties agreed that NNPC's Notice of dotif 27 March 2009 and IPCO's
Preliminary Objection thereto should be adjourrele heard after the hearing of the
appeal against the decision of Auta J.

44.The trial of the conspiracy charge against IPCOthaedther individual defendants was
set to begin on 23 September 2010. On 18 Septe2Mi€, Danagogo and Danagogo
wrote to the Inspector General of Police on bebfthe seven creditors referred to in
paragraph 29 and fn 10 above, stating that thesesgges: (i) did not have the financial
resources to travel to Abuja to give evidence atttial; (i) had made their statements in
furtherance of recovery of the debts owed to thgrPICO; (iii) had sworn further
statements making it clear that their earlier st&tets had been predicated on Chief
Alagba's statement; and (iv) were not disposedattgipate in the prosecution and if
compelled to do so, their evidence would "be ie hvith their present resolve”. In his
further statement, Chief Alagba said that the demirhe saw in August 2008 was
unsigned and on plain paper, the figure mentionddds statement related to the
provision of security guards, not the supply of hatcal, engineering and building
materials, and two specified invoices were gendméheir further statements the other
creditors said that it was Chief Alagba who had tbhem he had seen a document
indicating that IPCO had inflated the debt owethir companies and they were not
aware of any forged documents.

45.0n 1 December 2010, the Nigerian Federal High Cstantk out the conspiracy charge,
acceding to a Motion filed by the Inspector GenefdPolice on 22 September 2010 for
leave to withdraw the charge.

46.0n 17 January 2011, NNPC's lawyers, Babalakin &'8&C") wrote to the
Honourable Attorney General of the Federation & istier of Justice ("the HAGF")
complaining about the Police decision to withdrae tharges. This letter described the
application for leave to withdraw the charges gm®us" and went on:



We find it shocking that a matter in which the NNR@d by extension the
Federal Government of Nigeria) is alleged to hasenbdefrauded of several
millions of United States Dollars could be treatath such levity. ..

If this charade is allowed to stand, the Federalegament would not only have
been defrauded of a large sum of money, but isseghto the potential loss of a
colossal sum of money currently in excess of USEXIm000.00 ...

The English Courts have already compelled NNPCaylpCO
US$14,743,596.00 ... and to furnish bank guaranwethé aggregate sum of
US$80,000,000.00 ... Please note that the only inmpexdi that has restrained the
English Courts from entering final judgment agathgt NNPC is the criminal
investigations of IPCO and its prosecution whiclyituo be pending.

In light of the foregoing, we write to urge youtesmed office to urgently wade
into this matter, file fresh charges against thmiaed persons and take over the
conduct of the prosecution and to pursue it togeckd conclusion.

47.0n or about 17 May 2011, B&C wrote again to the #&ting, inter alia:

... [W]e respectfully wish to emphasize that thatowied absence of fresh
charges against the accused persons entitles IHG€idLimited to proceed
with the enforcement of the arbitral award agaihstFederal Government of
Nigeria in the United Kingdom. Please recall tlngt potential liability of the
Federal Government of Nigeria is in excess of US%2@dlion with interest
accruing thereon daily.

We therefore humbly urge your esteemed office fmedike action in respect of
the prosecution of the accused persons in ordareteent any financial
embarrassment of the Federal Government of Nigetize United Kingdom.

48. Three weeks later, NPCC's lobbying bore fruit. Qnl@ne 2011, 21 charges were
preferred against the original defendants by trgeN&n Director of Public Prosecutions
("the DPP") founded on the allegation that the &@ons claim had been fraudulently
inflated by use of false and forged documents. Qlodember 2011, B&C wrote again
to the HAGE®! complaining about plans for service of the chaaethe defendants and
stating:

...we wish to reiterate that it is imperative t@edite the diligent prosecution of
the charge against the accused persons i tiagional ¥ interest. In this regard,
kindly recall that the Federal Government of Nigdeces an impending risk of
losing well over US$200 million in the event ofailfire to diligently prosecute
this matter, as we have copiously explained inpsavious correspondence.”

49.Meanwhile, on 19 May 2011, at a hearing beforeFR@eral Court of Appeal at which
IPCO was seeking to merge its two Notices of Apkead and fact), the Court of Appeal
pointed out that the Notice of Appeal as to fact haen signed by an unidentified person
on behalf of IPCO's counsel, Mr Babatunde John &lagihlu, which rendered invalid
that Notice of Appeal. Accordingly, on 6 Octobeld20IPCO applied for an extension of



time to file another Notice of Appeal as to facif tvhen that application was heard on
21 February 2012, the Court of Appeal observedttiefirst Notice of Appeal had first
to be withdrawn and only then could an applicafmman extension of time be made.
Accordingly, IPCO withdrew the Notice of Appealtadfact and on 9 March 2012 made
a fresh application for an extension of time inethio file a replacement Notice of
Appeal as to fact and to combine the two NoticeAmdeal by amending the existing
Notice of Appeal as to law. This fresh applicatwas due to be heard on 18 April 2012
but the Court of Appeal did not convene on thid@hen on 13 April 2012, NNPC filed
a Motion to set aside the permission granted byilgerian Federal Court of Appeal on
20 February 2007 to IPCO to appeal Auta J's detisic July 2008* on the ground
that IPCQO's application for permission (as distinain the subsequent Notice of Appeal
as to fact) had not been signed by a legal prangti enrolled to practise as such, but on
behalf of such a legal practitioner, Mr Fagbohu@u.this date, NNPC also filed
affidavits opposing IPCO's Motions for an extensabtime and to amend the Notice of
Appeal as to law.

50. Returning to the chronology, by letter dated 1 Noker 2011, B&C wrote to the HAGF
criticising his office's decision to serve the néarge Sheet through use of the bailiff,
and proposing that the Commissioner of Police (Ri&tate) locate and secure the
attendance of the accused in Court for trial ot #maarrest warrant be issued. The letter
went on:

Again, we wish (sic) reiterate that it is imperatito expedite the diligent
prosecution of the charge against the accused meisdhe® national ¥ interest.
In this regard, kindly recall that the Federal Goweent of Nigeria faces an
impending risk of losing well over US$200 milliom the event of failure to
diligently prosecute this matter, as we have cagipaxplained in our previous
correspondence...

51.By letters dated 1 March and 21 March 2012, B&Cteagain to the HAGF urging his
office diligently to prosecute the new charges.

52.0n 24 July 2012, IPCO issued the application toeafthe Award now before the Court
and by letter dated 31 August 2012, B&C yet agaged the HAGF to prosecute the
charges diligently:

Please note that it is very expedient and crucihke necessary steps to
diligently prosecute this matter as we can confinat the i accused person
(IPCO Nigeria Limited) is currently exploiting tisguation by making active
efforts in a Court of competent jurisdiction in thaited Kingdom, through their
Counsel, to seek the judicial enforcement of thieithal Award made against the
Federal Government of Nigeria in favour of tiieatcused person. If successful
in this scheme, the Federal Government of Nigeag mcur liability to the T
accused person in excess of US$200,000,000.00 ...

It is our earnest hope that your office would takeessary and effective steps to
prevent a situation whereby the Federal GovernmNigeria is exposed to such



an avoidable liability ... as well as the attendadicule, embarrassment and
derision that the nation and its institutions woulttloubtedly face among the
comity of nations.

53. Further letters in a similar vein were sent by B&QGhe Inspector General of Police
dated 4 and 18 October 2012 and to the Deputy DB®¢tober 2012).

54. At a hearing on 15 October 2012, the Federal Gaiulippeal declared that it could set
aside its decision of 20 February 2007 giving letav>CO to appeal Auta J's decision
on the facts and indicated that IPCO should agréleis and bring another application for
leave to appeal which would be granted as a mattesurse.

55.0n 22 October 2012, the Deputy DPP, produced a mardam in which he stated, inter
alia, that: (i) the only way to delay enforcemehthe Award was to maintain the
criminal prosecution and thereby meet the requirgrogArticle V (e) of the New York
Convention; and (ii) the criminal prosecution hadreal prospect of success because of
lack of evidence: the 20 allegedly falsified Vaoat and Option Claims were not
attached to the proof; there was no statement MOIRC attached to the proof; the
prosecution witnesses were unwilling to testify &iad said in notarised statements that
they had no evidence that sums due had been uhfletdis view, a committee should be
established to verify the claims of IPCO and NNB@ise whether there is a
prosecutable matter and negotiate with the paadas the amount, if any, due.

56.By letter dated 14 January 2013 the Deputy DPPemmtPCO stating that HAGF was
of the firm belief that a successful prosecutioaiagt IPCO was unsustainable: there was
no reasonable prospect of conviction and it wagmtite public interest to waste public
resources on the prosecution of the case. The HAg@Rherefore decided to discontinue
the prosecution of IPCO and its officers and tovemre a roundtable meeting of all the
stakeholders in the matter to explore the possésliof an out of Court settlement. A
letter in almost identical terms dated 22 Janu@dB2wvas sent to NNPC. The difference
between the two letters was that in the lattehoalgh it was stated that the HGAF was of
the belief that a successful prosecution agairSORor forgery was unsustainable, it
was not stated that the HAGF had decided to digmaathe criminal prosecution of
IPCO.

57.0n 5 February 2013, NNPC applied to the FederalrGidAppeal to strike out or
dismiss IPCO's appeal against the decision of Awta the ground that since Okeke J
had now retired from the bench, she could no lodgéver her ruling and thus IPCO's
appeal was academic.

58.0n 18 February 2013, NNPC's GMD sent a long léttéhe HAGF in which he said,
inter alia: (i) NNPC had not at any time sought ik of the Federal DPP in respect of
civil matters between NNPC and IPCO; (ii) the iatibn to a meeting to settle the civil
dispute was difficult to comprehend; (iii) the stakent that the only impediment to
IPCO's enforcement of the Award was the prosecutfdRCO and its staff for forgery
was factually and legally flawed: NNPC's case faull has always depended on the



documents, not on the prospect of a criminal pnasee; (iv) the prosecution had been
poorly handled in a number of respects; (v) NNP@gbo the HAGF and the Minister of
Justice to issue a fiat to Counsel nominated by QliPtake over the prosecution against
IPCO.

59.0n 26 February 2013, IPCO filed a Notice of Prehiany Objection to NNPC's recent
strike out Motion and at a hearing before the Faldéourt of Appeal on 27 February
2013 both parties' applications were adjournedltédril 2013 for the adoption of
written addresses.

60.0n 28 February 2013 there was disclosed to IPC&part by the Inspector General of
Police dated 30 December 2008 to the Federal MynadtJustice on the police
investigation into Mr Wogu's allegations of forgenyd fraud.

61.Following a meeting between the HAGF and NNPC oi-d8ruary 2013, on 4 March
2013 the HAGF appointed Mr Solomon Asemota SANexercise the HAGF's powers
in respect of the prosecution of the charges lgairest IPCO and its officers at NNPC's
expense. In a letter dated 8 March 2013 to NNPEHAGF stated, "in view of
emerging facts, there is a prima facie case agih@0D..."

62.0n 10 April 2013, IPCO filed an application for jaicl review of the HAGF's decision
to grant his fiat to Mr Asemota SAN and on 21 AR@I13 IPCO filed a Notice of Motion
for an injunction restraining the HAGF from proce®gwith the prosecution whether
directly or indirectly.

63. The Court of Appeal did not convene on 11 April 2@hd when on 10 June 2013 the
matter came up for the adoption of written addresisevas adjourned once again, this
time to 29 October 2013.

Has IPCO satisfied the Court that there has besnféicient change of circumstances to
justify a re-consideration of whether the Awardw@diddoe further enforced in whole or in
part?

64.1t is common ground that this is the first issudéodetermined by the Court and that if
the decision of the Court is against IPCO, thal melthe end of this application.

65.1t also common ground that the approach that thatGtould take in deciding this issue
is that articulated in paragraphs 73 — 76 of TosdimJ's judgement. The change of
circumstances must be significant and causativeked to the variation of the earlier
order; and if there be a sufficient change of amstance for the original decision on
enforcement to be reconsidered, that ought noharily to require any revisiting of the
Court's earlier decision as to the strength ofctilenge to the arbitral award that was
the foundation for the original decision to adjoenforcement.

66. Consideration has also to be given to the meamdgé#fect of the Consent Order which
for this purpose must to be assessed againstlthent factual background. The Consent



Order was made in NNPC's application to set asidehe basis of its allegations of
fraud, that part of Tomlinson J's order sealed ®May 2008 that ordered the payment
of US$1,641,234.00 and US$58,521,249.55, respégtwearded under Non-Payment
and Variations heads of claim, less the US$7.7onikilready paid. It was NNPC's case
that, pursuant t&oleh Bonehit had a sufficient prospect of success in esthinlg its
fraud allegations in a challenge to the Award igéia that no part of the Award should
be enforced and that IPCO's enforcement applicégamd by Tomlinson J ought to be
adjourned pursuant to s. 103 (5) of the Act. Apueted in paragraphs 27 — 35 above, in
support of its application to vary Tomlinson J'dex, NNPC relied on: (i) the POF; (ii)
its Schedule identifying each and every documdi@d®n in support of its forgery and
fraud allegations; (iii) the second witness stateinad Engr. Bello; and (iv) the witness
statements of two officers employed by two sub-@wtors, Mr Roger Williams and Mr
David Leishman.

67.The evidence before Flaux J in support of the teargcstay application — principally the
first witness statement of Engr. Bello -- was miénded to be relied on by NNPC but
reference to it could have been made by IPCO anBGINad they chosen to do so.

68. The remaining part of the background to the Con€eder are the letters from Lovells
dated 9 and 20 April 2009 and the letters from B¢@gon Harwood dated 16 April 2009,
8 May 2009 and 11 June 2009, which are all refetwed detail in paragraphs 38 — 41
above.

69.In my judgement, having regard to the terms of@basent Order and the factual
background to the agreement embodied therein, IRE€@ conceding by agreeing to that
order that the NNPC's case on fraud in suppotisapplication to vary Tomlinson J's
order established a prima facie case of suffiategency to require the Court to adjourn
IPCO's enforcement application under s.103 (5)theay in my view, the Consent Order
was not made on the basis that NNPC's applicati@miend its Re-Re-Amended Motion
by pleading fraud would be heard and determinedaliy short order".

70.Mr Black QC for IPCO advanced the following 8 sepiaroccurrences which he
contended both singly and in aggregate requirecthet to consider afresh whether all
or part of the Award should be enforced. The firsff these occurrences were matters
relating to NNPC's fraud case. THB8as the decision of the Nigerian Federal Court of
Appeal made on 15 October 2012 setting aside theslo appeal Auta J's decision
previously granted to IPCO. It was Mr Black's oVettzeme that these occurrences,
particularly 1 — 7, showed that: (i) NNPC's fralié@ations were not made bona fide but
solely for the purpose of blocking enforcementha Award; and (i) NNPC has known
or suspected from the outset that its fraud allegatwere false or at least would appear
materially weaker if the true circumstances in wattizey came to NNPC's attention were
revealed by it.

(1) The report of the Inspector General of Poliededl 30 December 2008 to the Federal
Minister of Justice concerning the police investigga into Mr Wogu's allegations of
forgery and fraud disclosed on 13 February 2013rgP&0 above]



71.This report sets out a brief summary of the faotstl by the police and it is tolerably
clear that it is based on the statements made Bybtju before and after his arrest, the
statements made by the seven creditors referredp@aragraph 29 above and the
documents seized from IPCO's offices. The repsud e¢cords how the President of
Nigeria was informed of the forgery and fraud aditgns and how he directed the GMD
of NNPC to liaise with the HAGF and the Inspect@n@ral of Police on the issue. In
paragraph 10 of the report it is stated that docusi@ respect of 22 Variations and 4
Optional Items have been found to be forged byrikertion of inflationary figures and
that "[i]t was through submission of these fraudwoents to the arbitration panel that
enabled IPCO to obtain a favourable award of $1BlBomUSD against the NNPC. The
arbitral award is currently a subject of appedhatinstance of NNPC before tBeitish
House of Lords."

72.Paragraph 11 reads:

In order to enhance the appeal case of NNPCréicsmmended that the Hon.
Attorney-General should initiatériminal Proceedingsgainst the two Nigerians
and the four expatriate staff B#CO (Nigeria) Ltdwho were found to have
conspired and forged various payment documentseditors. To this end, all the
documents recovered during Police search havedsefully scrutinized and the
relevant ones retained for further evidential proof

73.Mr Black submitted that had IPCO known of this negwior to the Consent Order it
would have affected IPCO's decision whether toestmMINPC's application to vary
Tomlinson J's order because it shows that IPCOfagsg "a carefully planned pincer
movement" trapping IPCO between NNPC relying onwWirgu's evidence and the
apparent independent corroboration by the sevattors, and the police, with the object
of enabling NNPC to resist enforcement of the award

(2) The qualification by the 7 creditors of therginal police statements and their
refusal to attend to give evidence. (3) The withdxeof the first set of criminal
charges.[Paras 23.3, 29, 36, 44 & 45 above]

74.Mr Black submitted that these occurrences serioustiermined NNPC's forgery and
fraud case. Several of the charges originally prefeagainst IPCO and its officers and
employees were founded on the allegations madbeby treditors in their original
statements and NNPC had relied on the criminalstigation and evidence concerning
the 7 creditors in support of its application teyw&omlinson J's order. Mr Black
contended that the original statements made by tireditors had been orchestrated by
Mr Wogu. In his first statement dated July 2008, Wogu says: "We will get IPCO
contractors and vendors who were ignorantly usetearprocess but variously owed
since 1998 through 2001 to support with witnessudunts and stand as witnesses
should the need arise in a bid of putting off ¢ti&m"; and in his witness statement dated
12 July 2013, he says that he told Dr Max Nduag(libe Max") about Chief Alagba's
visit in August 2008 when he opened up to the Chitefut the forged documents and that
later he "coordinated a meeting between Dr Maxthactreditors ... it was easy to



approach the creditors in this way." The changeosition adopted by the creditors
showed that their original statements had beee falgomitted Mr Black. Mr Wogu had
accordingly orchestrated false evidence from tleditors.

(4) The lobbying of the HAGF by and on behalf oPiINeading to the preferment of
new charges and the further lobbying urging thegdiht prosecution thereof. [Paras 46
and 47 — 53 above.] (5) The HAGF's decision toadss fiat to Mr Asemota SAN
following further lobbying by NNPC in the face bétDeputy DPP's announcement that
the prosecution of the charges against IPCO hadeatistic prospect of success.[Paras
58,62 and 62 above]

75.The correspondence showing the vigorous lobbying@HAGF by and on behalf of
NNPC from 17 January 2011 to 18 February 2013 wsdased to IPCO well after the
making of the Consent Order. It will be recalledttthroughout this lobbying the HAGF
was repeatedly reminded of the importance of tlhsguution of the criminal charges to
NNPC's application in Nigeria to have the Awardaste. In Mr Black's submission,
this correspondence showed that : (i) NNPC waguktrat without the criminal
charges, its challenge to the Award in Nigeria widag seriously weakened; and (ii)
there was effectively a concerted effort by NNPQ@ge the criminal charges to prevent
enforcement of the Award.

(6) The Deputy DDP's view that the prosecutiorhefriew charges had no realistic
chance of success. [Paras 55& 56 above],

76.Mr Black argued that this was a highly materialweence that seriously undermined
NNPC's case in fraud and forgery against IPCO.

(7) Mr Wogu's change of evidence in his witnestestant dated 27 September 2013 in
respect of the MIl documents

77.In his second statement headed "Background”, MrW&bgtes that he was mandated by
EXCOM in 2001 to look towards a figure of US$64Iioit to US$470 million when
making Variation and Optional Item claims, pursuanivhich he and others attached
doctored copies to the claims. He also states Isar@uested on 26 February 2002 to
carry out a review of the interim (1999) and fi(2001) Variation submissions following
which contradictory documentation was retrievedrffdNPC and replaced with
additional back-ups using inflated rates to brimg tiotal amount claimed to
US$70,185,405.06. Then, with the introductory wotd$ie forgery covered all
segments of the awards, that is; (1) Variation ig@2) Optional items ..." Mr Wogu
goes on to give examples of where forged documeets used, including Variation
Orders 14, 16 & 19 where Purchase Orders wereddsuen inflated sum and issued to
MIl who never supplied or knew about the orderth# end of the statement, Mr Wogu
notes that, after the Award in 2004, IPCO embaxkedore detailed backup and ledger
integration of the costs claimed.



78.In his Background statement Mr Wogu may be sayhag $ome MIl documents were
forgeries created and used before the Award bsitigtfar from clear. The same can be
said in respect of his second statement to thegalhere he talks about the use of
doctored photocopies in IPCO's final submissioNarfiation and Optional Items claims
in 2001 and then, in the course of giving exampfatis pre-Award fraud, he refers to
instances where fictitious MII documentation wasdidHowever, it is also to be noted
that in this statement, as he did in his "Backgdiistatement, Mr Wogu refers to a post
Award audit fraud where MII forged documentatiorswised.

79.1In his witness statement dated 12 July 2013, Mr Wsays MIl was used for forging
most of the foreign Purchase Orders used in thealfans submission to the Tribunal
where original copies of the purchase orders nbghfound in the OPMT procurement
file. Later in paragraphs 111 — 113 of this statetnelr Wogu states that he was
instructed to incorporate the additional costsgi$rom Variation forgeries into the
project costs report and accounts and further fagaevere produced for this purpose.
This was what he was referring to in his first pelstatement when he said he carried out
exercises in 2004 and 2005 towards incorporatieg/driation costs into IPCO's
accounts.

80.However, in a short withess statement dated 27e8dmr 2013, Mr Wogu says: "My
First Witness Statement [dated 12 July 2013] irextity gives the impression that Ml
documents were forged prior to the issue of the w1l forgeries were in fact created
after the Award during the exercise described edgraphs 111-113 of my First Witness
Statement."”

81.Mr Wogu then goes on to state that Ml forged doenta were used in the audit fraud
where there was no original document evidencingtse of supply that would pass
muster with the auditors. In these situationscatious supply by MIl was created using
documents that appeared to be original and genwinen they were not.

82.Mr Black submitted that Mr Wogu's Second Withessti&Shent dated 27 September 2013
seriously undermines his earlier evidence thatheasg relied on by NNPC in support of
its application to vary Tomlinson J's order andnsattempt to turn the "post-award"
forgeries into "pre-award" forgeries along the $intlkat if there were forgeries post-
award, it is to be inferred that the claim subnditte the Tribunal was falsely inflated.

(8) The decision of the Nigerian Federal Court ppAal made on 15 October 2012
setting aside the earlier grant of leave on 20 kelboy 2007 to IPCO to appeal Auta J's
decision that he would determine NNPC's Re-Re-Aeatehtbtion to set aside the Award
and IPCO's Preliminary Objection thereto. [Paras, #®, 54, 57, 59 & 63 above]

83. Mr Black submitted that this decision of the NigeriFederal Court of Appeal has set the
civil proceedings in Nigeria over the validity dfet Award back some 5 %2 years and is
the sort of change of circumstance involving theatourt that Tomlinson J considered
a sufficient ground for re-exercising the Court'sccetion.



Discussion and Decision

84.In my view, since by entering into the Consent @& O were agreeing that NNPC's
pleaded fraud case based on the POF, the SchdddteEoments, the second witness
statement of Engr. Bello and the witness statenai#essrs Williams and Leishman,
amounted to an arguable challenge to the Awardge, a change of circumstance
relating to NNPC's fraud case will only be suffiti¢o re-open the exercise of the Court's
discretion if it shows that that fraud case is hegeand/or not bona fide. Thus, the
guestion is not, as Mr Black suggested at one points submissions, whether there has
been a subsequent development which would or rhighe persuaded the Court not to
vary Tomlinson J's order in the manner achievethbyConsent Order.

85.In my judgement, none of Mr Black's first 7 subsagjuoccurrences demonstrates that
NNPC's fraud challenge is hopeless or is not adsébona fide or is otherwise a reason
justifying a re-consideration by the Court whetteeexercise its discretion to enforce the
Award in whole or in part.

86. Taking first the police report dated 30 Decembd&@his in my view is an
unexceptional document save to the extent that@mmends the initiation of criminal
proceedings "to enhance the appeal case of NNR@articular, it is not something
from which it is to be inferred that the police lnthat the evidence of Mr Wogu was
false or that they were indifferent to the strengjtthe evidence so far obtained and were
acting solely to assist NNPC to challenge the Awaedjree that it is questionable
whether the police should have had in mind NNP@yeal to the House of Lords when
recommending criminal proceedings, but this dogsindermine NNPC's fraud case in
support of its application to vary Tomlinson J'dem;, based as it was squarely on the
documents and Mr Wogu's evidence that he had leehved in forging documents
submitted to the Tribunal as part of IPCO's Vaoiasi claim.

87.As to the change of position adopted by the 7 toesland the withdrawal of the first set
of charges, these events again do not significamtiermine NNPC's fraud case
assembled in support of its application to vary Tioson J's order. In his second
statement, Chief Alagba continued to say that ltese@n a document setting out inflated
figures, adding that it was because it fell ouafiPCO file that he assumed that it had
been prepared by IPCO. Furthermore, in sayingeir thter statements that their
evidence had been based on what Chief Alagba hédhtem, the other creditors were
merely repeating the substance of their first statgs. It is also to be noted that none of
the 7 creditors said in their new statements thaotriginal evidence they had given was
false. Further, unlike the criminal charges thateméd to the creditors' statements,
NNPC's fraud case was based not solely or pringipal the oral evidence of the 7
creditors but on documents found in the possesHitiRCO and on Mr Wogu's evidence.
It is also worth noting that the forgeries connddtecompanies run by the 7 creditors
pleaded in the POF are principally in respect ofi@l Items, not Variations. Finally, |
find that the evidence before me falls well shdmpmving the allegation by Mr Black
that Mr Wogu orchestrated the evidence of the tweslknowing that it was false.



88.

89.

90.

91.

Turning to Mr Black's # and &' subsequent events, the repeated insistence in the
lobbying of the HAGF by or on behalf of NNPC thatiRC's challenge to the Award

was in the® national ¥ interest and dependent on the vigorous prosecaofithCO and
the individual defendants is unattractive. The kegsideration for the Nigerian
prosecution authorities was not NNPC's challengba@dAward, but whether they had or
could obtain sufficient evidence to have a reaskenpitmspect of obtaining convictions

on the charges that had been preferred. NNPC'yilodgpbloes not, however, undermine
the strength of NNPC's pleaded case in fraud siuggdny the evidence served in
compliance with the order of Flaux J. Nor doestablish that NNPC's challenge to the
Award in Nigeria is not bona fide. It is not appriape that | make any observations as to
the propriety of the HAGF's decision to issue has for the appointment of Mr Asemota
SAN to prosecute the charges laid against IPCCladther defendants, and | decline to
do so.

As for the Deputy DPP's view reached on 22 Oct@bée that the prosecution of the

new charges against IPCO and the individual defetsd@ad no realistic prospect of
success, this decision was based on the evideagadbecution had been intending to
call, principally that of the 7 creditors who hageessed extreme reluctance to attend the
upcoming trial, and not on NNPC's analysis of ttieesluled documents referred to in the
POF and Mr Wogu's evidence. In my opinion, thisislen therefore comes nowhere

near to qualifying as a sufficient change of cirstemces to warrant going behind the
Consent Order and considering afresh whether twreathe Award.

Turning to Mr Wogu's corrective witness statemated 27 September 2013, there is no
doubt that he did say in his witness statemen®afuly 2013 that MIl documents were
forged pre-award. Whether he said this in his Bemligd statement and his second
police statement is not clear, see paragraphs @b@Ve. The Court has not heard why
Mr Wogu said that some MII documents were forgeslgward in his 12 July 2013
witness statement. Mr Nash QC for NNPC suggestaidviin Wogu may have been led
into error by Engr. Bello's speculative suggestioparagraph 87 of his second witness
statement that, "[I]t appears that MIl invoices varfeature of the Original Fraud. It
seems that IPCO realised, during Mr Wogu's reviaat, the MIl invoices were not
credible, and therefore removed them and repldwem wwhich (sic) much more
sophisticated forgeries as part of the Second Frautt was a speculative suggestion
because at the time Engr. Bello made this witntegersent, NNPC did not have access
to Mr Wogu personally. Mr Nash's reasoning maydreect but without hearing from

Mr Wogu on the question, the Court remains unssr® éhe reasons why Mr Wogu said
what he did in his 12 July 2013 statement.

In my opinion, Mr Wogu's witness statement of 2pt8mber 2013 does not mean that |
must conclude that the whole of his evidence hash lbendered worthless, and | decline
to do so. In my judgement, Mr Wogu's last witndasesnent does not undermine
NNPC's fraud case to anything like the extent resrgsto justify going behind the
Consent Order. In each case where the POF plegdddviil documents it is made clear
that these documents were not submitted to theumabbut are relied on as evidence
from which a fraudulent submission can be infertadshort, | think this development in



the evidence is within the range of risk that IP@Gst be taken to have accepted when it
entered into the Consent Order.

92.1 come then to Mr Black's™8and last change of circumstance, namely the aeciithe
Nigerian Court of Appeal made on 15 October 2012ngpaside the grant of leave on 20
February 2007 to IPCO to appeal the decision oBAutn my judgement, this too is not
sufficient to stand as a reason for going behied@bnsent Order. In his judgement,
Tomlinson J described the delay in the civil prategs in Nigeria wherein NNPC was
seeking to set aside the Award in the face of IRG&liminary Objection Motion as
"catastrophic”. At that point, an appeal from tleeidion of Auta J could have taken four
years down to 2010 and a further appeal to theeBupiCourt an additional five years.
Thus, when IPCO agreed in the Consent Order th&@Idlfraud allegations should be
determined in civil proceedings in Nigeria it colldve had no expectation as to when
those matters would be dealt with and it must Heaen fully aware of the risk of very
significant further delay resulting from the intradion into the extant proceedings of the
fraud allegations. Further, IPCO was itself resgaador the decision of the Federal
Court of Appeal on 15 October 2012 since that stethfrom an elemental error on the
part of its lawyers in not having the relevant agilon notices to the Court signed by an
admitted member of the profession, but by somectiegaon such a person's behalf,
contrary to established authority.

93. My conclusion that IPCO has failed to establish eimgnge of circumstances justifying a
further application to enforce the Award in wholepart means that Tomlinson J's order,
as varied by the Consent Order, must remain untistliand IPCO's application must be
dismissed.

94. At the hearing, NNPC's fraud case was investigagzinst the possibility that the court
would be satisfied that the court should considéoreement of the Award afresh, and
having considered this aspect of the case | cathsaeven if | had been persuaded that
it were appropriate to consider enforcement afrealould still have refused to enforce
any part of the Award because, in my opinion, NNf2@€e a good prima facie case that
IPCO practised a fraud on the Tribunal which undeesithe validity of the whole
Award.

95. My reasons for this conclusion are as follows. tFirthink that the correct approach
would have been to proceed on the basis that if GIBIRaud case were substantially
proved, the whole Award would be vitiated. Thera @ispute between the Nigerian law
experts as to the effect on the Award of a finddhfraud against IPCO. IPCO's expert, a
retired Nigerian Supreme Court Justice, Justicg@el expresses the view that only that
part of the Award affected by any proven allegatbfraud would be set aside. NNPC's
expert, Mr Daudu SAN, a legal practitioner of 0@8ryears standing, on the other hand,
is of the opinion that if parts of the Award weraudulently procured, the whole Award
would be vitiated. Mr Daudu's view is cogently agdwand chimes with Lord Bingham's
observation irHIH Casualty and General Insurance Ltd v Chase Msdtam Bank2003]
UKHL 6 at [15] that..."fraud is a thing apart. This is not a mere sloglneflects an
old legal rule that fraud unravels all: fraus ommarrumpit. It also reflects the practical




basis of commercial intercourseghd | think the appropriate course would have lheen
assume that there was a realistic prospect thatitherian Court would agree with Mr
Daudu's view and find that the whole Award is vwétif NNPC's fraud allegations are
substantially proved.

96. Second, | am of the opinion that such an assessshentd have to be on the basis that
NNPC's fraud allegations would not be statute-lohimeNigeria. As to this, the Nigerian
law experts are again divided, the late JusticeEstpressing the opinion that they
would be time-barred, with Mr Daudu saying they VWiooot be.

97.Third, | am not satisfied, despite the submisswinglr Black, that the evidence of fraud
on aSoleh Bonelassessment of NNPC's fraud case would be subj#oe tprinciple
stated inLadd v Marshal[1954] 1 WLR 148%ecause this would be the approach of the
Nigerian Court that hears NNPC's challenge to thaudl.

98. Fourth, adopting the aforesaid approach, NNPC hddeced evidence that establishes a
good prima facie case that numerous claims suldrtitt¢he Tribunal were fraudulently
inflated. Very helpfully, Mr Nash provided a Schéslgiving particulars of the evidence
NNPC relied on in respect of each of the POF thlattes to a Variation claim. In respect
of about 17 of the pleaded Variation frauds, NNH€gad that fraudulently altered POs
were submitted to the Tribunal. In many other pézhohstances of fraud, NNPC relied
on admittedly forged documents (including Ml fodggocuments) that were not put
before the Tribunal but are adduced for a "rever@ence" that the documents that
were submitted -- calculation sheets and the likeere dishonestly inflated.

99.NNPC places substantial reliance on the witnegsratants of Mr Wogu made on 12 July
and 27 September 2013. In the former, Mr Wogu cordiwhat he says in his two police
statements and he goes on to state that: (i) thiafican claims were prepared by Mike
Simpson, Doug Atkin, John Fowler and Wale Badmlsfavhom were employed by
IPCO; (ii) forged documents were generated by hifasel others as backups to the
inflated amounts claimed in respect of Optionahkeand Variations in the arbitration;
and (iii) the creation of these documents was aiged variously by Messrs Peter Rea,
Paul Lawrence and Jim Bazor.

100. NNPC also relies on witness statements made bgseptatives of 13 of IPCO's
subcontractors who confirm that documents submittigtie Tribunal concerning
purported supplies from their firms were forgedeaated to non-genuine supplies that
support 4 of the alleged Variation frauds and 1ghefOptional Items frauds.

101. The evidence also includes reports from handwrigixgerts, Mr Radley,
instructed by NNPC, and Mr Ansell instructed by ®Cn Mr Radley's opinion, save for
6 poor quality photocopies, the handwriting onBi@s submitted by IPCO to the
Tribunal is that of Mr Wogu and there is strongdevice that Mr Wogu wrote the text on
6 poor quality photocopies.



102. Mr Radley is also of the opinion that Mr Rea andlMwrence wrote all of the
signatures on the admittedly forged documents tlaaicthe possibility of another
individual having copied their signatures may kedistically disregarded. In the experts'
joint statement, Mr Ansell says he is of the vidattthere is strong evidence that the
signatures on the forged documents are those &tddrand Mr Lawrence; and in an
Addendum, he states that the questioned signatorgd be good copies but this is very
unlikely. In the light of this evidence, NNPC asKshe documents were forged after the
Award, what were Messrs Rea and Lawrence doingrgighem?

103. In the course of his examination of the documentRisidley also noticed from
some impressions on certain documents that: (@r@mnal invoice, purportedly from
Frankie Enterprises, dated 28 October 2008, had Wwe&en whilst resting on an IPCO
PO dated 12 November 1998; (ii) the original ofraroice, purportedly from Geodiez
Nigeria Ltd, dated 3 January 1999, had been wrikteite resting on an IPCO PO dated
15 January 1999; and (iii) the entries and sigratur an IPCO monthly time chart dated
August 1997 were all written whilst the documemhained in the same position whilst
on top of a SPCC dated 31 March 1997. In the egpeitt statement, Mr Ansell agreed
with Mr Radley's analysis of these 3 documents,ihis Addendum he expresses the
view that the 3 examples given by Mr Radley doarabunt to mass or multiple
fabrication of documents but may only, taken alondicate "administrative error or
poor office practices".

104. In the light of Mr Radley's evidence on the 3 ex@apwhich NNPC says is
compelling, NNPC contends that the Frankie Entegsrinvoice and the Geodiez Nigeria
Ltd invoice could not, if they were genuine docutsehave been written on top of
IPCO's retained copies of POs, since the invoicagddvhave been written at the offices
of Frankie and Geodiez, not at IPCO's offices, andifferent times. NNPC further notes
that representatives of Frankie and Geodiez hanBroted in witness statements that the
two invoices are in fact forgeries. NNPC also peiodit that: (i) the two invoices bear
earlier dates than the POs on which they werenggstiven though they must have been
written after the POs were written; and (ii) th@ei chart was filled out all in one go
(since the chart had not moved during the compiaticall the entries), whereas the
normal expectation would be that the chart had hided out over a lengthy period.

105. IPCO accepts through the evidence of Mr Atkin thatsums expressed in the
altered POs submitted to the Tribunal (which hésc&teference Purchase Orders") were
larger than those appearing in the original POscbatends that these alterations were
bona fide adjustments to include such costs asesstiues, transportation and
stevedoring charges. Mr Atkin says he has reviesasth of the Reference Purchase
Orders referred to in IPCO's Response Scheduldfe\s POF and is satisfied, on the
basis of his knowledge, inter alia, of the ratamined on the BET Project and a
retrospective cross check using reasonable u@ittgmtages, that in each case the "Total
value" box was honestly intended to reflect, artirdilect, the true cost of the work
installed. Mr Atkin also denies that he was invalwe any way in the forgery of
documents.



106. IPCO also contends that the fact that a differant bad been inserted into the
submitted "Reference Purchase Orders" than thathndppeared on the original PO was
discernible from a fairly cursory examination oé tthocuments.

107. It was Mr Fowler who led the team that collated anddmitted the claim
documents to the Tribunal. In his witness stategdnt-owler says that he looked
carefully through each of the Variation packs aodficms that he saw nothing that
indicated any form of fraud or fraudulent inflatiohany claim. He goes on to state that,
having conducted a review of the same, he acckatsrtany of the documents alleged by
NNPC to be forgeries are indeed forgeries, buisn/iew they were created by Mr
Wogu after the Award to persuade an independemuatant, Ms Funke Okubadejo,
who had been asked to review a profit and losermsiant that took account of the Award,
that falsely stated liabilities in the P&L staterharere genuine rather than false. By
creating these false liabilities (the settlemenivbich would then be his responsibility)
Mr Wogu would have had the opportunity to contudbstantial funds once NNPC had
paid out on the Award.

108. In his 3¢ witness statement, Mr Rea denies giving any iotitrn to produce
forged documents whether pre or post the Awardadsal opines that: (i) Mr Wogu
forged documents after the Award but not before; @hthe Abuja Weekly Report is a
forgery. Mr Rea also denies Mr Wogu's assertiohékary transaction control document
with his writing on was a forgery because he (Mrgt¥pwas never involved in drawing
up transaction control documents in the ordinanyrse of business.

109. In his witness statement of 12 July 2013, Mr Woguids Mr Fowler's allegation
that he had carried out a fraud post the Awardi®iown benefit and observes that in
any event it would have been impossible for hiroriganise payments to himself and/or
to IPCO's contractors given IPCO's sophisticatgenget controls and the fact that he
was not a signatory on IPCO's bank accounts. Mri\adgpo states that there were no
such things as "Reference Purchase Orders": theed|PO's with inflated prices were
forged by himself and other members of IPCO's staff

110. Mr Black submitted that the timing of NNPC's fraaltbgations was deeply
suspicious and Mr Wogu's evidence was wholly uabd and should be rejected out of
hand. In Mr Black's submission, the MIl forged do@nts are not reconcilable to the
documents actually submitted to the Tribunal andalogive rise to any reverse
inference; instead, they simply show that Mr Wogswengaged in an exercise of forgery
for his own dishonest purposes. Mr Black also adghat there was no good reason for
not accepting Mr Atkin's evidence as to the usReference Purchase Orders and that
the alterations in the Total value box in theseudaents would have been easily
discernible. Further, the evidence of the 13 sulitragtors should be given very little
weight since it was remarkable that these witneskesld have been able to recall
unaided events of 1997 and to have maintained teeards to the necessary high degree
in the following 16 years. And as to Mr Radley'sithariting evidence: (i) the fact that
Mr Rea and Mr Lawrence signed many forged documamgs not prove that they knew
they were forgeries when they signed them; (ii)tthe@ invoices written on top of other



documents commented on by Mr Radley were subniittéide Tribunal in respect of
Optional Items, not Variations, and it was entineyssible that the entries in the time
chart had been filled in on one occasion.

111. In my judgement, the evidence presented by IPCQtamdubmissions made by
Mr Black do not demonstrate that NNPC's fraud altems are unsustainable or
constitute only a very weak case. On the contilacgnclude that NNPC has established
a good prima facie case that is fit to go to tnaNigeria with the benefit of full
discovery and the cross-examination of the vaneiisesses. In particular, | think there
is considerable force in Mr Nash's submissions {iJatinless the Tribunal were warned
that the "Total value" stated in a PO included addal associated costs, they would
naturally assume that the "Total value" simplyedahe purchase price decided on by
IPCO and did not include any subsequent on-cagtshé use of Reference Purchase
Orders sits oddly with the fact that for many otblaims IPCO submitted a PO stating
the purchase price and, for associated costs,dadla separate item in the Calculation
Sheet under the heading "INL Support Items"; thg fact that forged documents were
created in respect of transactions for which clawvaese made in the arbitration does give
rise to an inference, albeit a rebuttable one,ttizge claims were falsely made; (iv) in
advancing the allegation that Mr Wogu had privageiyctised a post award fraud for his
own benefit, IPCO has failed to provide any coniigexplanation as to how it was that
Mr Wogu would have been able to ensure that théat/an proceeds of the Award were
diverted to himself and the sub-contractors invdj\g) the figures chosen by Mr Atkin
for his cross-checks appear to be arbitrary figareshis application of percentage
uplifts on a cumulative basis is illogical and wasenable; and (vi) the hand writing
evidence of Mr Radley, who is an expert witneshkigh repute, provides considerable
support for NNPC's fraud allegations.

112. Mr Black argued that the fact that a challenge ieav York Convention award
in the country of origin was regarded as arguahlamenforcement application in this
court did not mean that adjournment of the appbeatvas inevitable. Instead, the court
applies a sliding scale having regard to the mantswhere the challenge in the curial
court is not going to take place within any comnadlyg relevant timescale -- which is
the situation here -- the discretion under s. B)Zkould be exercised in favour of
enforcement. In short, the court should ensurettteatisk that there might eventually be
a successful challenge in the curial court shaeldh the party making the challenge, not
on the party who has won a currently valid award.

113. In support of this submission, Mr Black cited, inadid™>, Continental Transfer
Technique Ltd v Federal Government of Nig&®%y F. Supp.2d 46 (2010), a decision of
the US District Court for the District of Columbidere, the plaintiff sought to enforce a
New York Convention award issued in England agamst-ederal Government of
Nigeria ("Nigeria") on 14 August 2008 in circumstas where on 23 April 2009 the
Nigeria Federal High Court had granted Nigeria'paste application for an extension of
time in which to apply to set the award aside amthgunction restraining the plaintiff
from seeking to enforce the award pending Nigenasion for an interlocutory
injunction to like effect. Judge Friedman refertedhe following factors that the US



Court of Appeals for the" Circuit stated irEuropcar Italia S.p.A. v Maiellano Tolt¥
should be weighed when determining whether to adjan enforcement application
under Article VI of the Convention:

(1) the general objectives of arbitration — theeskpous resolution of disputes
and the avoidance of protracted and expensivalitig; (2) the status of the
foreign proceedings and the estimated time fora@lpyeceedings to be resolved;
(3) whether the award sought to be enforced wikeiee greater scrutiny in the
foreign proceedings under a less deferential stanafareview; (4) the
characteristics of the foreign proceedings inclgdih whether they were brought
to enforce the award (which would tend to weigfawor of enforcement); (ii)
whether they were initiated before the underlyinfpecement proceeding so as to
raise concerns of international comity; (iii) whethhey were initiated by the
party now seeking to enforce the award in fedesalt; and (iv) whether they
were initiated under circumstances indicating derinto hinder or delay
resolution of the dispute; (5) a balance of thesfids hardships to each of the
parties, keeping in mind that if enforcement istposed under Article VI of the
Convention, the party seeking enforcement may vectuitable security" and
that, under Article V of the Convention, an awanddd not be enforced if it is
set aside or suspended in the originating countrgnd. (6) any other
circumstances that could tend to shift the balamdéavor of or against
adjournment...

Because the primary goal of the Convention is tdifate the recognition
and enforcement of arbitral awards, the first aaxbad factors on the list
should weigh more heavily in the district courgétetmination.

114. Judge Friedman went on to decline to adjourn thiteembecause: (i) the
procedural history of the case strongly indicateat Nigeria had moved to set aside the
award in order to manufacture a defence to thepis claims before the District Court;
(i) an unbiased Nigerian court would not applytanslard of review that differed
substantially from that applied in the District @p\iii) there was uncertainty
surrounding the Nigerian proceedings; and (iv)féaeral policy was in favour of
arbitration and its enforcement.

115. In my judgement, the principles to be adopted wtmrsidering whether to
adjourn the enforcement of a Convention Award hosé articulated by Gross J in his
April 2005 judgement, which are substantially sanilo the factors identified by the US
Court of Appeals ifeuropcar. Applying those principles, if | were exercisirget
discretion under s. 103 (5) afresh | would ordeadjournment on terms that the existing
security of US$80 million be maintained, with libeto apply, notwithstanding the likely
delay in the determination of NNPC's challenge ige¥a. | would do so in light of: (i)
my finding that NNPC has a good prima facie cas¢ RCO fraudulently procured a
substantial part of the Award rendering it argudab&¢ the Award as a whole is vitiated;
(i) the scrutiny of NNPC's challenge to the AwandNigeria would likely be of a higher
level than that undertaken in this court pursuanhéSoleh Bonelapproach; (iii) the
parties, both of whom are Nigerian, agreed to aitration in Nigeria; (iv)



considerations of comity that are due to the caofrtdigeria; (v) the presence in Nigeria
of a plenitude of NNPC assets against which IPC@dcenforce if NNPC's challenge
were unsuccessful; (vi) the continued applicabibtyhe orders made by Tomlinson J
and the Court of Appeal that NNPC must maintairuggcin the sum of US$80 million.

Conclusion

116. For the reasons given above, IPCO's applicati@nforce the Award fails. It is
in Nigeria where the enforceability of the Award shbe decided and | call upon the
Nigerian courts to use their powers of case manageto expedite not only the hearing
of NNPC's challenge to the Award, but also anyltegpappeals. The Award was issued
on 28 October 2004; NNPC's Notice of Motion toisaside was filed on 15 November
2004; NNPC's Motion for leave to plead its fraudecavas filed on 27 March 2009; and
still there has been no substantive determinataio she validity of the Award. For the
sake of the parties and the reputation of the Nigdegal system, this Gordian Knot
must surely be cut as quickly as possible.
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