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Crown Copyright

LORD JUSTICE HIRST:
Introduction

This case raises an important question under se@tadiTheArbitration Act 1996
namely whether it is still open to a plaintiff tary Order 14 proceedings to
enforce a claim to which the defendant has no dgudefence, where the claim
arises under a contract which contains an arlmmatiause.

Section 9of TheArbitration Act 1996provides so far as relevant as follows:-
"Stay of legal proceedings




(1) A party to an arbitration agreement againstmwigal proceedings are
brought (whether by way of claim or counterclaimyéspect of a matter which
under the agreement is to be referred to arbitratiay (upon notice to the other
parties to the proceedings) apply to the courthirctvthe proceedings have been
brought to stay the proceedings so far as theyarartbat matter.

(4) On an application under this section the cehall grant a stay unless satisfied
that the arbitration agreement is null and voidperative, or incapable of being
performed.”

This section replacegection 1of The Arbitration Act 1975 which provided:-

"If any party to an arbitration agreement to whileis section applies ...
commences any legal proceedings in any court agamysother party to the
agreement ... in respect of any matter agreed tefbered any party to the
proceedings may ... apply to the court to stayptioeeedings; and the court unless
satisfied that ... there is not in fact any disph#veen the parties with regard to
the matter agreed to be referred, shall make agr stdying the proceedings."”

Under the 1950 and 1975 Arbitration Acts there wagell established practice
that a defendant's applications for a stay andiatdf's application for summary
judgment were heard together, and treated as dpmides of the same coin.

The usefulness of this practice has frequently lbeemgnised judicially, for
example by Lord Mustill in Channel Group v. Balfddeatty Ltd. [1993) AC 334
in a speech with which the other members of theeflipfe Committee agreed at
page 356:-

"In recent times, this exception to the mandattay sas been regarded as the
opposite side of the coin to the jurisdiction of dourt under RSC Order 14, to
give summary judgment in favour of the plaintiff @k the defendant has no
arguable defence. If the plaintiff to an action evhthe defendant has applied to
stay can show that there is no defence to the cthiencourt is enabled at one and
the same time to refuse the defendant a stay agig@dinal judgment for the
plaintiff. This jurisdiction, unique so far as | aware to the law of England, has
proved to be very useful in practice, especiallfinmes when interest rates are
high, for protecting creditors with valid claim®f being forced into an
unfavourable settlement by the prospect that théyhewe to wait until the end of
an arbitration in order to collect their moneyelibve however that care should be
taken not to confuse a situation in which the deéen disputes the claim on
grounds which the plaintiff is very likely indeeal dvercome, with the situation in
which the defendant is not really raising a disgitell. It is unnecessary for
present purposes to explore the question in deptbe in my opinion the position
on the facts of the present case is quite clean, Wwauld endorse the powerful




warnings against encroachment on the parties' ag@eto have their commercial
differences decided by their chosen tribunals,@nthe international policy
exemplified in the English legislation that this sent should be honoured by the
courts, given by Parker L.J. in Home and Oversesigrémce Co. Ltd. v. Mentor
Insurance Co. (U.K.) Ltd. [1990] 1 WLR 153, 158 - J&4l Saville J.in Hayter v.
Nelson [1990] 2 Lloyds Rep. 265."

The basis on which this jurisdiction has been esectis that, in respect of the
claim or some part of the claim to which thereasdefence, there is no dispute to
be referred to arbitration. Thus in one of the Irgdiases, Eagle Star v.

Yuval [1978] 1 Lloyds Rep. 357 Goff LJ (as he thershstated at page 362 that
the first question that the Court had to considas tihe application for summary
judgment under Order 14, for if indeed there wag@ouine dispute it would
hardly seem logical to consider whether the allegjspgute should be determined
by the court or by an arbitrator.

The crucial questions at issue are the meaningeolvtird "dispute” in an
arbitration agreement, and the effect of sectiohthe 1996 Act in the light of the
omission from the new section of the qualificatianless satisfied ... there is not
in fact any dispute between the parties with regartie matter agreed to be
referred”, which had appeared in its counterpattiéen1975 Act. ("the 1975
gualification™)

The plaintiff's case before the judge under Ordewagd that the defendant has no
arguable defence to the claim or at least to neertttan a very small part of it.
However, Clarke J. held that, short of any admisbip a defendant, there
remained a dispute between the parties which tadyalyreed to refer to
arbitration, even if the defendant had no argudbfence to all or any part of the
claim, and that therefore the defendant was edtitlea stay and there was no
scope for an Order 14 judgment in the plaintifi'gdur. It is against this ruling,
reported to [1997] 1 WLR 1268,that the plaintiff geatly appeals.

The background to the case is that the plaintiftkHahipping Corporation, is the
owner of the Motor Tanker HALKI which was chartetedhe defendant Sopex
Oils Ltd. under a tanker voyage charterparty dateduhe 1995 for the carriage of
palm oil and coconut oil from various ports in thar East to various ports in
Europe. As it turned out the vessel loaded cardoaports in the Far East and
discharged at four ports in Europe, and it is tanpff's case that the defendant
failed to load and discharge the vessel withinldlgdime provided by the
charterparty, with the result that it claims dermage in the sum of US$
517,473.96; the claim is thus in essence a claimhdoidated damages for breach
of the charterparty. The defendant does not adiaility.

The arbitration clause provided as follows:-



"General average and arbitration to be London, Emddie to apply. For
arbitration the following clause to apply: Any dige arising from or in connection
with this charterparty shall be referred to arbitnain London. The owners and
charterers shall each appoint an arbitrator expee in the shipping business.
English law governs this charterparty and all aspetthe arbitration.”

On 9 April 1997 the plaintiff issued a speciallydensed writ claiming demurrage,
and the defendant countered by seeking an ordgngtdne action under section 9
of the 1996 Act, which, as is common ground, agglethe present case.

In addition to the main point of principle, the dieflant by respondent's notice
seeks to raise a further issue arising from thetfat in August 1997, after Clarke
J. had given judgment, the plaintiff commencedteabon proceedings pursuant to
the arbitration clause, on the footing that theteator had concurrent jurisdiction;
the defendant contends that, in consequence, wdrates outcome of the point of
principle, the plaintiff has now waived its riglat dbject to the arbitrator's
jurisdiction and/or is now estopped from denyingrsjurisdiction.

On behalf of the respondent, Mr. Richard Wallereakgs to decide this point
ourselves at the present juncture: however, sebatgt only arose for the first
time after the judgment under appeal, and sineeris to a substantial degree on
some rather intricate points of construction ofikey extensive correspondence
exchanged between solicitors since August, we dddid accede to the
submission of Mr. Nicholas Hamblen QC on behalihaf plaintiff that it was more
appropriate that the point should be remitted &ojtialge.

The submissions in outline

Mr. Hamblen submitted that the critical questiomwtsat is meant by "dispute”,
which, as here, and as in most arbitration clauses)der Section 9 the "matter
which under the agreement is to be referred tdrattmn". Relying on the decision
of the House of Lords inNova (Jersey) v. Kammga@vJl 1 WLR 713, and on a
number of subsequent Court of Appeal decisionsubenitted that it is settled by
well established and binding authority that "digduheans a genuine or real
dispute, and that a claim which is indisputabledoise there is no arguable defence
does not create a dispute at all. It follows, Hensitted, that claims to which there
Is no arguable defence are outwith the scope oibse@, and are therefore
properly the subject matter of court proceedinggen®©rder 14, notwithstanding
the omission from Section 9 of the 1975 qualificati

Mr. Waller on the other hand submitted that "digumeans any disputed claim,
and therefore covers any claim which is not aduhigte due and payable, thus
leaving no scope whatsoever for court proceedingleuOrder 14 save where the
defendant has made a positive admission. He rpiiathrily on a decision of
Saville J.,(as he then was), in Hayter v. Nels@®9( 2 Lloyds Rep. 265, which he




portrayed as a landmark decision; in that casa# eld that the word "dispute™ in
an arbitration clause should be given its ordimaganing, and was not confined to
cases where it could not then and there be detedwimether one party or the
other was in the right, so that the fact that a@ethas no arguable grounds for
disputing something does not mean in ordinary lagguhat he is not disputing it.
Mr. Waller noted that this decision had been folkoMin subsequent cases at first
instance, and submitted that it was also in linga whe decision of the Court of
Appeal in_Ellerine v . Klinger [1982] 1 WLR 1375.

So far as section 9 itself is concerned, Mr. Wald#smitted that the omission of
the in the 1975 qualification was crucial, sinceha contended, it was the basis of
the Order 14 jurisdiction prior to 1996; and heeglon the terms of paragraph 55
of the report of the Departmental Advisory Comnat{®AC) under the
chairmanship of Saville LJ which it is common grousidelevant to the
construction of the Act, and which stated as folawexplanation of section 9:-
"The Arbitration Act 1975 contained a further grodndrefusing a stay namely
where the court was satisfied thaihére was not in fact any dispute between the
parties with regard to the matter agreed to be mef@.' These words do not appear
in the New York Convention and in our view are emifig and unnecessary, for
the reasons given in Hayter v. Nelson."

The Authorities

In Nova (Jersey Knit) v. Kammgarn Spinnerei (Suprgartnership agreement
between the English and German companies contamactbération clause
providing for arbitration in Germany under Germaw.| The German company
dishonoured a number of bills of exchange whicly tined given to the English
company, whereupon the English company commencedtam in England
claiming payment of the bills. The German compamyght a stay of the action,
which was refused by the House of Lords (Lords Willree, Dilhorne, Fraser of
Tulleybelton and Russell of Killowen, Lord Salmossknting) on two grounds
namely:-

(i) on the evidence of German law the arbitratigreement did not extend to the
claims on the bills of exchange: and

(i1) there was no dispute between the parties vatfard to the matters agreed to be
referred within section 1(1) of the Arbitration At®75, and accordingly there was
no jurisdiction to stay the court proceedings.

In the leading judgment Lord Wilberforce, having ltl@ath the first (and
presently irrelevant) point, stated at p.718 thetas sufficient to enable the
English company to succeed, but that he would neteth deal with the second
point, where he took it to be clear law that unliigtied cross-claims cannot be
relied upon by way of set off against a claim drilleof exchange.



Having considered a number of cases where the-ctass was for an amount
which was both ascertained and liquidated, he tigltithe amount claimed was
certainly neither ascertained nor liquidated, \thté result that "there would seem
to be no basis for denying the appellant's claia, ths regards the bills, there is no
dispute”. He concluded with a reference to "thaldsthed rule that unliquidated
claims must be the subject of a cross-action andatebe used to create a “dispute’
on a bill of exchange".

Viscount Dilhorne said that he agreed with Lord Wiforce's speech entirely, as
did Lord Fraser of Tullybelton, though the latteertiproceeded to deliver a speech
which focused mainly on the first point.

Lord Russell of Killowen did not deal expressly wikie second point, and Lord
Salmon dissented.

In Ellis v. Wates Construction [1978] 1 Lloyd Rep.t88 Court of Appeal (Lord
Denning MR, Lawton and Bridge LJJ) considered aitratibn clause in a large
building contract. Lord Denning stated as followp &5:-

"There is a general arbitration clause. Any disutdifference arising on the
matter is to go arbitration. It seems to me thatease comes before the Court in
which, although a sum is not exactly quantified altdough it is not admitted,
nevertheless the Court is able, on an applicatiaghi® kind, to give summary
judgment for such sum as appears to be indisputhl#dy and to refer the balance
to arbitration. The defendants cannot insist onnthele going to arbitration by
simply saying that there is a difference or a dis@bout it. If the Court sees that
there is a sum which is indisputably due, thenGbart can give judgment for that
sum and let the rest go to arbitration, as indbedvtaster did here. So much for
the point of procedure."

Bridge L.J. stated as follows at p.36:-

"The question to be asked is: is it established heéyeasonable doubt by the
evidence before the Court that at least £x is ptgsdue from the defendant to the
plaintiff? If it is, then judgment should be givear the plaintiff for that sum,
whatever x may be, and in a case where, as here, than arbitration clause, the
remainder in dispute should go to arbitration. Téeson why arbitration should
not be extended to cover the area of the £x isaiddecause there is no issue, or
difference, referable to arbitration in respecthait amount.”

Lawton L.J. concurred, and said that in order to Gwoe injustice to sub-
contractors in building contracts (such as thenpilés in that case), where
arbitrations may drag on and on and where cashifidweld up, a robust approach
to the Order 14 jurisdiction was appropriate.



That decision was of course in the case of a domadiitration, where the court
had an open discretion under section 4 of the fatidin Act 1950 to grant a stay,
but in the Fuohsan Maru [1978] 1 Lloyds Rep.24Goart of Appeal (Lord
Denning MR, Browne and Geoffrey Lane L.J.J.) held ihaid down the correct
principle in cases under the 1975 Act, though theggreed as to the application
of the principle to the facts then in issue.

In Sethia Ltd. v. India Trading Corporation [1986JVLLR 1398 the Court of
Appeal considered counter applications for an Otdgudgment and a stay in a
contract governed by the 1975 Act.

Kerr L.J., giving the leading judgment with whichlpaGibson L.J. and Sir Denis
Buckley agreed, stated as follows at p.1401:-

"The submissions of both parties have proceedeti®basis that the summonses
under Order 14 and section 1 are the reverse sidas same coin, and we have
been referred tMustill & Body, Commercial Arbitratiof1982), pp. 90-92.
Without expressing any concluded view on everythuhich is stated there, it
seems to me that the position can be summaristdl@ss. If a point of law is
raised on behalf of the defendants, which the deett able to consider without
reference to contested facts simply on the subamssif the parties, then it is now
settled that in applications for summary judgmerder Order 14 the court will do
so in order to see whether there is any substanite iproposed defence. If it
concludes that, although arguable, the point is thesh it will give judgment for
the plaintiffs. This course will also be adopted vehiere is a counter-application
for a stay of the action. If section 1 of the AEtL875 applies, then the court is not
thereby precluded from considering whether theemisarguable defence to the
plaintiffs’ claim. If the court concludes that thiaintiffs are clearly right in law
then it will still give judgment for the plaintiffdn the same breath, as it were, it
will then have decided that in reality there wasindact any dispute between the
parties. If the court is satisfied that the pldfatare clearly right in law, and that
the defendants have no arguable defence, thell natiavail the defendants to
have raised a pointy of law which the court canisee fact bad. In those
circumstances the defendants cannot be heard thathere was a dispute to be
referred to arbitration. But if the court concludieat the plaintiffs are not clearly
entitled to judgment because the case raises pngbMhich should be argued and
considered fully, then it will give leave to deferahd is therefore then bound to
refer the matter to arbitration under section thefAct of 1975."

The relevant passage in the current (1989) editidviustill and Boyd on the Law
Practice of Commercial Arbitration in England isfakéows at page 123 under a
general heading "Disputes and Differences":-

"A genuine dispute




Theoretical problems of some difficulty may ariseandthe defendant does put
forward an answer to the claim, but the claimaseds that the answer does not
raise a genuine dispute Such an assertion maywak®rms. First, where it is
said that the defendant does not believe what sayisg, and it merely looking
for an expedient to avoid or postpone payment. Isskoohere the defence is put
forward with apparent good faith, but can nevedbglbe seen to have no
substance. Plainly, it may be difficult in certastances to be sure into which of
these categories a defence can properly be assigned

When dealing with defences of this kind, three tjaas may arise -

1. Does the arbitrator have jurisdiction to eniarthe claim, and to make a valid
award in respect of it?

2. Must the Court grant a stay in respect of atipadrought in respect of the
claim, if the matter falls within section 1 of th875 Act, and may it grant a stay if
it is within section 4(1) of the 1950 Act?

3. If an action is brought in respect of the clasmould the Court grant summary
judgment for the amount claimed?

Whatever might be the position as regards a def@hash is manifestly put
forward in bad faith, there are strong logical angats for the view that a bona
fide if unsubstantial defence ought to be ruledrupy the arbitrator, not the Court.
This is so especially where there is a nhon-domaestiitration agreement,
containing a valid agreement to exclude the powappeal on questions of law.
Here the parties are entitled by contract and t&dtuinsist that their rights are
decided by the arbitrator and nobody else. Thiglement plainly extends to cases
where the defence is unsound in fact or law. Autispvhich, it can be seen in
retrospect, the plaintiff was always going to wsmbone the less a dispute. The
practice whereby the Court pre-empts the soledigti®n of the arbitrator can
therefore be justified only if it is legitimate teeat a dispute arising from a bad
defence as ceasing to be a dispute at all whetettemce is very bad indeed. The
correctness of this approach is not self-evidemtrddver, in all but the simplest of
cases the Court will be required not merely to @c$phe defence, but to enquire
into it; a process which may, in matters of any ptaxity, take hours or even
days. When carrying out the enquiry, the Court apt: affidavits rather than oral
evidence. The defendant might well object that kimsl of trial in miniature by the
Court is not something for which he bargained, wimaking an express contract
to leave his rights to the sole adjudication ofauitrator.

Whatever the logical merits of this view, the |aaquite clearly established to the
contrary. Where the claimant contends that themefénas no real substance, the
Court habitually brings on for hearing at the samme the application by the



claimant for summary judgment, and the cross-aafptio by the defendant for a
stay, it being taken for granted that the succéss® application determines the
fate of the other."

The proposition in the first sentence of the sequaragraph is supported by a
footnote, stating that "this proposition must nosvtteated as firmly and finally
recognised by Nova (Jersey) ."

In the M Ereqli [1981] 3 AER 344 Kerr J., having dites authority Nova
(Jersey) , Ellis v. Wates , and the Fuohsam Maasid tinat the legal position was
clear, and that the fact that arbitration procegsliawre pending between parties is
clearly not in itself any ground for preventing ttaurts from becoming seized of
the same dispute in an action: that the currerdtigewas for claims which are
covered by an arbitration clause, but which ard gabe indisputable, are
frequently put forward in an arbitration, and treso pursued concurrently by an
attempt to obtain summary judgment in the courts; that a claimant can, and in
his (Kerr J.'s) view should be able to, obtain edeofor payment in such cases by
either means, the co-existence of both avenuesdsveaspeedy payment of an
amount which is indisputably due being well recsgui

However in_Ellerine Bros. Ltd. v. Klinger [1982] 1 WLE75, which also
concerned an arbitration clause under the 1975tAetCourt of Appeal
(Templeman, Watkins and Fox LJJ) held, in the wofdBempleman L.J. giving
the leading judgment, that there was a disputé tiretidefendant admitted that a
sum is due and payable; he continued at p.1381:-

"Again by the light of nature, it seems to me thadttion 1(1) is not limited either
in content or in subject matter, that if letters aritten by the plaintiff making
some request or some demand and the defendanhdoeply, then there is a
dispute. It is not necessary, for a dispute teeatlsat the defendant should write
back and say ‘I don't agree'. If, on analysis, wafplaintiff is asking or
demanding involves a matter on which agreemenhbabeen reached and which
falls fairly and squarely within the terms of thvbitration agreement, then the
applicant is entitled to insist on arbitration e of litigation."

In support of this conclusion Templeman L.J. citedther passage from Kerr J.'s
judgment in the M. Ereqli at p.350 as follows:-

"Where an arbitration clause contains a time limaitring all claims unless an
arbitrator is appointed within the limited times#ems to be that the time limit can
only be ignored on the ground that there is noutespetween the parties if the
claim has been admitted to be due and payable. &lroission would, in effect,
amount to an agreement to pay the claim, and theutd then clearly be no
further basis for referring it to arbitration oed#ting it as time-barred if no
arbitrator is appointed. But if, as here, a claammiade and is neither admitted nor
disputed, but simply ignored, then | think that timee limit clearly applies and



that the claimant is obliged (subject to any pdesgixtension of time) to appoint
an arbitrator within the limited time."

| now come to Hayter v. Nelson (supra) which islymeh pin of Mr. Waller's
argument. This was an application for summary juelgilmcountered by an
application for a stay under the 1975 Act: thetaakion clause provided that "any
differences arising out of the agreement which oabe settled amicably shall be
referred to arbitration”, and Saville J, assumedHe purposes of his judgment
that the word differences and the word disputes bloe same meaning.

Saville J. opened his analysis by referring to "s@mases (where) the suggestion
seems to be made that if it can be shown thatim clader a contract is
indisputable i.e. a claim that cannot be resistedither the facts or the law, then
there is no dispute”. He then proceeded to citpéssage quoted above from
Bridge L.J.'s judgment in Ellis v. Wates , and shat to the extent that such
observations are intended to define what is optsaardispute within the meaning
of an arbitration clause, he was unable to agreealse they seemed to be in
conflict with Ellerine v. Klinger . He then proceetas follows:-

"The proposition must be that if a claim is indisgghlé then it cannot form the
subject of a "dispute” or "difference" within theeaming of an arbitration clause. If
this is so, then it must follow that a claimantmwainrefer an indisputable claim to
arbitration under such a clause; and that an atbitpurporting to make an award
in favour of a claimant advancing an indisputaltéenc would have no jurisdiction
to do so. It must further follow that a claim toialinthere is an indisputably good
defence cannot be validly referred to arbitratimee, on the same reasoning, there
would again be no issue or difference referabkeriaration. To my mind such
propositions have only to be stated to be rejectexlindeed they were rejected by
Mr. Justice Kerr (as he then was) in The M.Eredd1] 2 Lloyds Rep. 169, in
terms approved by Lords Justices Templeman andrFBkierine v.

Klinger (sup.). As Lord Justice Templeman put itdat383):-

There is a dispute until the defendant admits thestum is due and payable.

In my judgment in this context neither the wordsfulites" nor the word
"differences" is confined to cases where it carheh and t her be determined
whether one party or the other is in the right. Tmen have an argument over who
won the University Boat Race in a particular yéaiordinary language they have
a dispute over whether it was Oxford or Cambridde fact that it can be easily
and immediately demonstrated beyond any doubthieadne is right and the other
is wrong does not and cannot mean that that digpdteot in fact exist. Because
one man can be said to indisputably right and therandisputably wrong does
not, in my view, entail that there was thereforeareany dispute between them.



In my view this ordinary meaning of the word "diggsl' or the word "differences"”
should be given to those words in arbitration atsust is sometimes suggested
that since arbitrations provide great scope foefemmbdant to delay paying sums
which are indisputably due, the Court should endeato avoid that consequence
by construing these words in arbitration clauseassto exclude all such cases, but
to my mind there are at least three answers to sugbestions.

In the first place the assumption is made thati@tons are necessarily slow
processes, but whatever the position in the pasinhot accept that as a general or
universal truth today. As Mr. Justice Robert Gaff fie then was) pointed out

in The Kostas Melas [1981] 1 Lloyds Rep. 18, arlotrebhave ways and means (in
particular by making interim awards) of proceedasgquickly as the Courts -
indeed in that particular case quicker than anyrGCmuld have acted. If a

claimant can persuade the arbitral tribunal thatuth there is no defence to his
claim (ex hypothesi not on the face of it a difftdask if the claim is truly
indisputable) then there is no good reason whytthatnal cannot resolve the
dispute in his favour without any delay at all.

In the second place, and perhaps more importanttyyst not be forgotten that by
their arbitration clause the parties have madegageanent that in place of the
Courts, their disputes should be resolved by aapgitribunal. Even assuming that
this tribunal is likely to be slower or otherwisss$ efficient than the Courts, that
bargain remains - and | know of no general prirecgfl English law to suggest that
because a bargain afterwards appears to proviessaatisfactory outcome to one
party than would have been the case had it not imeete or had it been made
differently, that bargain can be simply put on sige and ignored.

In the third place, if the Courts are to decide tlubeor not a claim is disputable,
they are doing precisely what the parties haveeabsbould be done by the private
tribunal. An arbitrator's very function is to deeidthether or not there is a good
defence to the claimant's claims - in other wowndsther or not the claim is in
truth indisputable. Again, to my mind, whatever gusition in the past, when the
Courts tended to view arbitration clauses as tentliroust their jurisdiction, the
modern view (in line with the basic principles bétEnglish law of freedom of
contract and indeed International Conventiond)as there is no good reason why
the Courts should strive to take matters out ohidnads of the tribunal into which
the parties have by agreement undertaken to phece. t

For these reasons | am satisfied that the preseoc¢@dings are in respect of a
matter agreed by the parties to be referred witiermeaning of s.1(1) of the
Arbitration Act, 1975. A difference exists betwelem in respect of their rights
and obligations arising out of the agreement tocivitine arbitration clause refers.”



Saville J. then considered the origins of the Kesape in the 1975 Act, in a
passage which echoes the reasoning of Mustill anl B the first of the two
paragraphs quoted above:-

"There seems little doubt that the phrase “or thexietis not in fact any dispute
between the parties with regard to the matter agi@ée referred' was inserted
into the 1924 Act by later amendment as a resudtr@icommendation by the
MacKinnin Committee on The Law of Arbitration whoseport was presented to
Parliament in March 1927 - see Russell on Arbiratil2th Ed. (1931) at p. 519.
The recommendation in question is to be found in424 of this Report (Cmd.
28817) in the following terms:

“Our attention has been called to a point thatansder the Arbitration Clauses
(Protocol) Act 1924. Section 1 of that Act in r@atto a submission to which the
Protocol applies deprives the English Court of aisgrétion as regards granting a
stay of an action. It is said that cases have @&reat infrequently arisen, where
(e.g.) a writ has been issued claiming the pricgoafds sold and delivered. The
defendant has applied to stay the action on thengi®that the contract of sale
contains an arbitration clause, without being ableondescending, to indicate any
reason why he should not pay for the goods, oextrtence of any dispute to be
decided by arbitration. It seems absurd that it sucase the English Court must
stay the action, and we suggest that the Act naghny rate provide that the court
shall stay the action if satisfied that there is@ dispute to be determined by
arbitration. Nor would such a provision appearédriconsistent with the
protocol.'

| have not been able to find any report of the sasaevhich the Committee
referred, so that it is not possible to examinegifteinds on which a stay was
ordered in these cases. On the face of it, if iddbe applicant for a stay could not
or did not indicate "the existence of any dispatbe decided by arbitration' then
the claims made in the legal proceedings couldidxel “in respect of any matter
agreed to be referred’ within the meaning of thi&418ct, so no question of a stay
could arise at all, since (under an ordinary aalitin clause) it is only disputes (or
differences) that the parties have agreed to réfbat therefore the Committee
may have had in mind (though this is speculatioejexcases where there was a
dispute (or difference) within the meaning of thiitaation clause, so that the
legal proceedings were “in respect of a matterezbre be referred’, but where the
party disputing the claim put forward no good grdsifor doing so. In such cases,
as the Committee put it, there was no ‘real disjputhe sense of there being
nothing disputable about the claim.

The words inserted into the 1924 Act are, as a mattgure construction, very
difficult to understand. On their face the wordpegr to indicate that there can be
a matter agreed to be referred even though therat is fact any dispute between
the parties - but as | have already pointed otlhéafe is in fact no dispute between



the parties then there is very likely indeed tobthing agreed to be referred, since
it is only disputes (or differences) that the partihave agreed to refer. In the end |
have concluded that this apparent absurdity canlmaresolved by treating the
word “dispute’ in this context as indeed meanimgetbing different from the word
used in ordinary arbitration clauses, so that reathe phrase as a whole the words
“there is not in fact any dispute' mean “thereoisimfact anything disputable’. To
my mind this reading alone fits with the recommedimstamade by the Committee
and the fact that it was the problem identifiedthyy Committee which Parliament,
as it would appear, was intending to resolve widehrg the phrase under
consideration to the 1924 Act by the amendment nrad830. There are to my
mind no good grounds for suggesting that the wasdsl in the 1975 Act were
inserted for any different purpose; and accordinigbeems to me that the same
meaning must be given to them."

Finally Saville J. had to address the Nova (Jersagg which he explained as
follows:-

"The reasoning of the House of Lords was in theedrdf considering the
appellants' second argument, that there was rfatirany dispute, within the
meaning of s.1 of the 1975 Act - see, for exanple speech of Lord Wilberforce
at p.718. Thus although the speeches themselvestdeek to distinguish
between the meaning of the word "dispute” in thett And its meaning in what in
the light of the first holding was necessarily gbhetical (but unformulated)
arbitration clause, | read them as referring toftiimer, rather than the latter. If
this is not the correct approach, then it is diffico see how the Court of Appeal
decision in Ellerine v. Klinger(sup) can stand."

| should note at this stage that it seems that Nd&@sey) was not cited in Ellerine
v. Klinger ; indeed the only one of the earlierasthere referred to was the M

Ereqli .

Subsequently, Colman J. followed Ellerine v. KlingeAcada Chemicals v.
Empresa Nacional [1994] 1 Lloyds Rep. 428, and Clarkellowed Hayter v.
Nelson in Hume v. AA Mutual [1996] LRLR 19.

Mr. Waller also relied on a decision of Phillipgds he then was) in the Ever
Splendor [1988] 1 Lloyds Rep. 245 which concerned@entrocon arbitration
clause which specifically refers to "any claimshilips J. held that the clause
applied to any claim unless the respondent had admleding admission that such
claim was valid. It does not seem to me, howevet, this case is of great
assistance, in view of the form of the Centroc@useés, and in any event Phillips
J. also held that if there was an arguable defdreepuld decline to stay the
action under the 1975 Act and give judgment undele©14.



Finally in the_John C Helmsing 1990 2 Lloyds Re Binhgham LJ, with whom
Nourse LJ and Sir George Waller agreed, considenggiHa. Nelson in the

context of the earlier cases and of the statemeistill and Boyd , and
concluded at p.296 that if the matter was freeutti@rity he would be much
impressed by Saville J.'s arguments of logic aimttjpie, but that there was a

body of authority on the other side: he then da&d the question did not need to be
resolved in that case, but observed (propheticHily) "a case may well arise in
which this divergency in the authorities may havée resolved".

The judgment under appeal (1997) 1 WLR 1268.

Clarke J. carefully considered all the authoritiéed above, concentrating first
on Hayter v . Nelson which he said was regarddateateading case on the point in
the last ten years or so, and which he himselffblmived in Hume v. AA

Mutual . He then noted that Saville J. had follovizdérine v. Klinger , and said
that that case was of considerable importance eWalva (Jersey) , might have
been obiter. He then turned to the passage qubtagdrom Bridge L.J. in Ellis v.
Wates , and said that this was obiter also, amhynevent in conflict with Ellerine
v. Klinger. He then returned to Ellerine v. Klingeand said that it was binding
Court of Appeal authority for the proposition tldiere a party simply does
nothing there is a dispute which the claimant i tamtitled and bound to refer to
arbitration. Finally he referred to two further saderations which led to the same
conclusion namely:-

(i) The paragraph in Mustill and Boyd first quotoove;

(i) The changes made by the 1996 Act and the DA®teon which he stated as
follows:-

"The removal of the words which were in section Iflthe Act of 1975 means
that, whereas before the court could give judgmeder RSC, Ord. 14, now it
cannot because it must grant a stay. The corrgecbaph is now that suggested
by Mustill and Boydand described as the logical approach, namelyaieléo the
arbitrators that which it was agreed should berrefeto them without interference
from the courts. That appears to me to be consigtéimthe underlying
philosophy of the Act of 1996.

Finally, | turn to the report of the Departmentalvisory Committee on the
Arbitration Bill, which I think both sides agreeasrelevant aid to construction of
the Act. Paragraph 55 of that report reads:

“The Arbitration Act 1975 contained a further grodadrefusing a stay, namely
where the court was satisfied tHtitere was not in fact any dispute between the
parties with regard to the matter agreed to be mefd". These words do not
appear in the New York Convention and in our view @nfusing and
unnecessary, for the reasons given in Hayter \sadvel




It is not clear (at least to me) what that paralgnagans. However, | do not think
that it can possibly mean that the Act intendeketnove from arbitrators
jurisdiction which they were held in Hayter v. Nmtsto have. The removal of the
words must have been intended to have some efealuse they provided the
rationale of the second part of that decision artewhe basis upon which the
court had jurisdiction under RSC Ord. 14. It seémwe that, when the
departmental advisory committee report said thattbrds were unnecessary, it
must have meant that there was no need for the tohave jurisdiction since as
Saville J. said in the third of the three genemh{s referred to above, courts
should not be doing what the parties have agreedldtve done by the chosen
tribunal and, as his first point made clear, adbitrs have ample powers to proceed
without delay, as for example by making interim edga’

Analysis and Conclusions

| propose to approach the important and difficgguies which arise in two stages,
considering first what is the meaning of the waidgpute” in an arbitration
agreement in the light of the authorities and asoibd prior to the enactment of the
1996 Act; and secondly, in the light of the ansteahe first question, considering
the impact of section 9.

On the first question the sheet anchor of Mr. Hamslargument is Nova
(Jersey), which he submitted is binding authontyavour of his interpretation,
and consistent with the other Court of Appeal castieer then Ellerine v. Klinger ,
which he submits Nova (Jersey)overrides.

Mr. Waller attacked this standpoint on a numbegrotinds.

First, he submitted, in line with the view of Clar8. in the present case, that Nova
(Jersey) was obiter, seeing it was unnecessahetddcision which had already
been resolved on the first point. | am unable teptthis submission, which
seems to me at odds with the very well establisimebfundamental principle that
"if more reasons than one are given by a tribumait§ judgment, all are taken as
forming the ratio decidendi" (Halsbury's Laws of Eargl 4th Edition Volume 26
paragraph 573 and the cases there cited inclubdatgading authority of Jacobs v.
LCC [1950] AC 361).

Secondly he submitted that it was not part of #imrof the majority, since
although it clearly formed part of the decisiond.ofd Wilberforce and Viscount
Dilhorne, it should not be treated as part of Lbrdser's ratio, since Lord Fraser
concentrated in the main body of his judgment anfitlst issue; this seems to me
to overlook Lord Fraser's unequivocal expressioantife agreement with Lord
Wilberforce's judgment.



Thirdly he relied on the contrast drawn by SavillenHayter v. Nelson between
Lord Wilberforce's interpretation of the word "dispion the one hand, and its
meaning in an arbitration clause on the other. Bhasquestion of critical
importance, since a thread runs all through Mr.lgvalargument that this
distinction is fundamental to the proper resolutddmhe present case.

| am unable to accept the validity of this distiontbetween the supposedly
different meanings of the simple English word "digjiseeing that Lord
Wilberforce addressed it in general terms, witthimd whatsoever of such a very
subtle contrast, which forms the only possible $&si side-tracking his decision.

Moreover, and most importantly, this conclusiomisine with the other Court of
Appeal authorities cited above other than Elleringlinger , and | would direct
particular attention to the quotation from Bridgd.ls judgment in Ellis v. Wates ,
which to my mind was part and parcel of his raaiag fully in line with the other
two judgments in that case.

| am therefore satisfied that Nova (Jersey) is inpcuthority in favour of Mr.
Hamblen's construction, and that the footnote irsfiltand Boyd is correct.

That leaves Ellerine v. Klinger as the only discotdamce, and as Saville J.
himself recognised in Hayter v. Nelson , on thernptetation | give to Nova
(Jersey) , Ellerine v. Klinger cannot stand. Itasaworthy that neither Nova
(Jersey) nor any of the preceding Court of Appeé#iarities were cited in Ellerine

v. Klinger .

| now turn to consider Hayter v. Nelson itself, eihMr. Waller portrays as having
discerned and expounded judicially for the firsidithe essential meaning of the
word "dispute” in an arbitration agreement, in casit to its meaning in the 1975
Act. If | may be permitted a slightly flippant coremt in a long judgment, Mr.
Waller's perception of Hayter v. Nelson is remieisicof Alexander Pope's vision
of Sir Isaac Newton in his famous epitaph:-

"Nature and Nature's laws lay hid in night,

God said "let Newton be" and all was light."

The core of the first passage quoted above isfthvétit iHamblen's construction of
"dispute” is right, then it must follow that a et@nt cannot refer an indisputable
claim to arbitration, and that an arbitrator putpay to make an award in favour of
a claimant advancing such a claim would have niedigtion to do so. This is
undoubtedly a very powerful argument, and is, asHiémblen accepted,
undoubtedly correct at any rate in theory. Howeasrthe authorities cited above
show, and as demonstrated by innumerable casesh®v/past 70 years, it has
never inhibited concurrent arbitration and coudgaedings in practice. In other
words, the law took a very pragmatic view, whatetertheoretical objections.



Saville J. then proceeded to consider the suggestat, since arbitrations provide
great scope for a defendant to delay paying suniswvere indisputably due, the
court should endeavour to avoid that consequena®ibstruing these words in
arbitration clauses so as to exclude all such cases

To that he provided three answers. First, that asyraption that arbitrations were
necessarily slow processes could no longer stanbtheat, particularly in view of
the arbitrator's power to make interim awards,ghgmno good reason why the
arbitration tribunal cannot resolve the disputehaitt any undue delay. | have no
doubt that arbitration procedures have grown irsinggy efficient as the years
have gone by, but it does not to my mind followt i@ Order 14 procedure has
now outlived its usefulness. This was certainly thetview expressed
subsequently by Lord Mustill in Channel Tunnel alfBur Beatty (supra), and the
keenness on the part of the plaintiffs to purseg ithdisputable claims through the
courts under Order 14 speaks for itself. Furtheane power to grant interim
awards is no new phenomenon, having existed si&g4.1

Secondly, Saville J. laid stress on the importarfdhe fact that by their arbitration
clause the parties have made an agreement thatlitigute should be resolved by
a private tribunal. This is manifestly a very im@mrt consideration, and was
echoed by Lord Mustill in the same passage fronspéech in Channel Tunnel v.
Balfour Beatty , but that did not prevent him fremdorsing the value of the Order
14 procedure, while saying that it should be lichite cases where the defendant
"is not really raising a dispute at all" (emphamisled to a word which | interpret
as equivalent to "seriously" or "genuinely").

Saville J.'s third answer was that the court shaolcbe doing what the parties
have agreed should be done by the private tribar@dgciding whether or not the
claim is disputable. That is another way of sayhwg there should not be parallel
jurisdictions, which, as | have already noted, lbesn hitherto regarded as
permissible and indeed valuable.

| do not therefore, with all respect, find thoseethanswers entirely convincing.

Later, Saville J. developed his theme that the Wdispute" in the 1975 Act has a
different meaning from that word when used in cadynarbitration clauses. For
the reasons | have given, | do not think that risststent with Nova

(Jersey); furthermore, and in any event, it woulely be most extraordinary that
the legislature in 1924 and 1975, when enactingigians specifically directed to
arbitration agreements, should have attached spewat (and as Mr. Waller
would have it ) artificial meaning to the word,fdifent from that used in the
agreements themselves which the legislation wadatgg.



| now turn to the 1996 Act itself, leaving aside flle moment paragraph 55 of the
DAC report.

Mr. Hamblen's submission was, first, that the "eratthich under the agreement is
to be referred to arbitration" must signify theplite referred to in the arbitration
agreement itself, and that nothing in section 9eamahes the meaning of that
word as upheld by the House of Lords in Nova (Jgrs8econdly, while
recognizing the significance of the removal of #18¢5 qualification, he submitted
that, if Parliament had intended to make such ddurental change in the law by
removing the well established and much hallowede®id jurisdiction, they

would surely have done so much more explicitly, mght clear what was being
done.

He recognized that on his construction the arlutsatvould have no jurisdiction
over indisputable claims in theory, but submitteat tthis consideration is of no
more practical significance than it has been hithdor the reasons explained
earlier in this judgment.

Mr. Waller on the other hand submitted that theaeah of those words is critical,
and can only have been directed to the abolitiash@Order 14 jurisdiction.

He supported that proposition on a number of irtdial grounds each of which |
propose to consider:-

() The language , by reference to the ordinarymrepof the word "dispute” as
reflected in Hayter v. Nelson . For the reasonaviehalready given | do not

find Hayter v. Nelson 's analysis on that pointwnaing, and | consider Mr.
Hamblen is right in submitting that prima facie therd must be construed in the
Section 9 context as bearing the meaning authiwetgtestablished in Nova
(Jersey) .

(i) The contractual context , for which purposerékes on a clause in the
charterparty in this particular case, which reterthe charterers being under an
obligation to settle the "undisputed amount" of demrage within 60 days, which
he contrasts with an "indisputable" amount. | dofmal this distinction carries
him very far in the solution of the question ofrmiple.

(i) Commercial sense and practicality . In higlaargument Mr. Waller placed
this at the forefront of his case, submitting thiatconstruction was workable in
practice, whereas Mr. Hamblen's was unworkablengdéiat the plaintiff would
have to decide at the outset whether the coutteatbitrators had jurisdiction,
thus confronting him with a perilous dilemma, pautarly where there is a time-
bar for arbitration. | fully recognize the forcetbfs point, but for the reasons |
have given earlier in this judgment, | considdoibe a theoretical rather than a
practical objection, and one which has not caus#idudty throughout the long
period when it has been universally accepted tlatktexisted a parallel
jurisdiction, which has been regularly invoked.




(iv) Authority. | have already dealt with the autiies on which Mr. Waller
relied.

(v) Construction of the 1975 Act itself . Mr. Walleubmitted that a distinction
was to be drawn between what he described as thedipdition” in section 1(1)
(viz "that legal proceedings had been issued ipaetsof any matter agreed to be
referred"”): and what he described as the "excemtiqgoroviso”, namely the 1975
qualification. Thus, he said, the court would ordyé& come to consider the
proviso after it had already decided that the dd#denhad a prima facie right to a
stay; now that the inserted words had been omititedright to a stay was
absolute.

This was an impressive argument, but in my judgritdatinders once it is
accepted, as | have held, that in section 1 ol 8¥% Act the matter agreed to be
referred (i.e. the dispute) has the same meanitigngsdispute” in the
gualification, from which of course it follows thahder the 1975 Act the
precondition would not have been satisfied wheeecthim was indisputable.

(vi) Policy.Here Mr. Waller relied on paragraph&3he DAC report and made
the following submission which | quote verbatimrfrdiis skeleton argument.

"(a) By the time the Departmental Advisory Comnat{eDAC") were drafting
Section 9 of the 1996 Act the source of the cojutlsdiction to grant summary
judgment had been identified in Hayter v. Nelsothaswords there is not in fact
any dispute between the parties with regard tontlagter agreed to be referredh
section 1(1) of the Arbitration Act 1975 ("the 19&6t"). The DAC stated in terms
that these words were not re-enacted in the 1996oAthe reasons given

in Hayter v. Nelson . The very case therefore widemtified the closing words of
section 1(1) of the 1975 Act as the source of thetts jurisdiction was at the
forefront of the draftsmen's minds when they erth&ection 9 of the 1996 Act. It
is respectfully submitted that the deliberate omrssf these words was therefore
clearly designed to remove the court's jurisdiction

(b) Moreover, “the reasons given_ in Hayter v. Nelscan only refer to the general
observations made by Saville J. as to the efficddiie arbitral process and the
importance of holding the parties to their agreenemrbitrate. Again this
reference is only consistent with an intentiongmove the court's jurisdiction as
opposed t o that of the arbitrators. It is respdigtsubmitted that to redefine the
meaning of the word "dispute" in the manner suggkby the plaintiffs would be
to circumvent the clear intention of Parliament.”

This again was a powerful argument, and one whiasesme considerable
anxiety, since undoubtedly one seeks an explanfdraime omission of the crucial
phrase.

Paragraph 55 states that "these words are ... giogfand unnecessary, for the
reasons given in Hayter v. Nelson".




No doubt the word "confusing" echoed the final gaagh of the second passage
guoted above from Hayter v. Nelson , where Savillgtated that he found the
words "very difficult to understand"; this commémwever seems to relate to their
formulation rather than their substance.

How then do we interpret the statement that theselsvare "unnecessary"? Mr.
Waller, of course, would construe that as meanwotgnly that the words
themselves are unnecessary, but also that thdgdgmalcedure itself under Order
14 is unnecessary. This seems to me to put a giose actual, and no doubt
carefully considered, phraseology. After anxiousstderation, | do not think that
paragraph 55 taken as a whole is anything likénfaytit enough to bear the weight
of the radical interpretation Mr. Waller seeks tage upon it. In my judgment, if
the DAC had intended to carry through such a reignary alteration in the law,
with such serious consequences on very well estadai procedures in arbitration
cases, they would have spelt it out explicitly,haatfull explanation and a detailed
justification of the change, so that Parliament wily apprised of its

significance.

This they have not done, and | am therefore noupeled, despite Mr. Waller's
exceptionally able arguments, that Parliamentnacéng section 9 without the
1975 qualification, effected,(sub silentio) an ammr of the existing Order 14
practice.

For all these reasons | would allow this appeal.

LORD JUSTICE HENRY: In this appeal ship-owners wislkapply under Order

14 for summary judgment against the chartererespect of their claim for
liquidated damages for demurrage. There was atratbn agreement between the
parties, and the charterers successfully appli€tldcke J to stay those
proceedings, on the basis, in the words of Se@&jahof theArbitration Act,

1996 that they, the charterers, are "a party to aitration agreement" and that
these "legal proceedings are brought in respeatoatter which under the
agreement is to be referred to arbitration”.

The "mattet' which under the arbitration agreement is to berred to arbitration is
the ship-owner's demurrage claim, as it is (othgocharterers contendh dispute
arising from or in connection with the charterpé'rt(/see additional Clause 9 of the
charterparty).

The charterers having asked for a stay, it is thethie plaintiff shipowners to
demonstrate that no such dispute arises in thes ddee charterers say that it is
clear that there is such a dispute. They were dwiting liability and (at the of
the hearing before Clarke J) their solicitors hait@n a letter setting outsome



examples' Of the areas in dispute, while making it cleattthose areasds not
constitute a comprehensive list of our client'srtetclaims or exceptions/deductions of delay timd he
shipowners calculated that those points only ragsddfence to .51 of the 33.38 days
demurrage', leaving demurrage totalled at US dollars 416,a@6specifically
challenged. Since that hearing, we are told trettiarterers have now delivered a
" comprehensive defencewhich on their calculation challenges all but apgmately

US dollars 180,000 of the demurrage claim, anch&rrtienies that that residual
sum is due and payable because of various crasssamade in that pleading. But
| ignore those factual matters for present purpdsest, the judge did not find it
necessary to rule on the strength of the factuéknad before him. Second, as to
the subsequent events, no leave has been givetraduce such evidence before
us. Accordingly, | proceed on the basis that whaihave to consider is whether
there is a dispute within the meaning of the aalitn clause when the charterers
refuse to admit and refuse to pay the amount clhime

If I had to decide this matter untroubled by presgi@uthority construing both the
statutory framework governing international arlitnas prior to and since the
1996Arbitration Actand/or the construction of individual arbitratiagreements, |
would unhesitatingly conclude that there was autesps to the entirety of the sum
claimed, and that the proceedings should be stayedeferred to arbitration.

My reasoning would be that, by their arbitratioaude referring all disputes to
arbitration, the parties were, without qualificati@greeing on a form of dispute
resolution alternative to that provided by the Geufnd, as arbitration procedures
make their own provision for the possibility of alsting prompt interim awards

for the minimum sum plainly due, | would not be iedmtely impressed by a
submission that | should construe "dispute" wittaddicial a narrowness as to be
restricted to such disputes (as to liability ormfuan) as are found by the Court to
merit the grant of leave to defend - after a caetébearing for summary judgment
under Order 14, which often takes hours and sonestiiakkes days (for an example
of that narrow interpretation sédlis Mechanical Services Ltd -v- Wates
Construction Ltd decided in 1976 and reported in [1978] 1 Lloyds [Reports
33). To put it another way, when the parties hdwesen arbitration for their
dispute resolution, | would not (if unconstraingddbatute or authority) interpret
their choice as being restricted to referring dhlyse disputes that cannot be
resolved by the courts' summary judgment procediuirgsuld have been
persuaded by the reasoning first of Clarke J is ¢hse, and second to be found in
Mustill & Boyd, Commercial Arbitration 2nd Editioat 123. Clarke J at 1271G of
his judgment (reported at [1997] 1 WLR at 1268 shist

"Mr Waller submitted that the purpose of the adiitbn clause was to submit to
arbitration all disputes arising from or in conneatwith the charterparty. He
submitted that those will include any claim by qaety to which the other party
refuses to admit or does not pay. Thus, for exanipfeowners might make a
claim for freight which the charterers refuse tg paly because they wish to make



a cross-claim for damages to cargo but to whick bael no defence. The parties
contemplated that the arbitrators would have jictgzh to make an award for
freight. The parties cannot, he submitted, haveniié¢d that the arbitrators would
have no jurisdiction to make an award for freighthose circumstances. Indeed
arbitrators have been making awards for freiglsich circumstances over many
years.

Unassisted by authority | would accept Mr Wallstdmissions. It appears to me
that there is indeed here a dispute relating towleage, just as there would be a
dispute relating to freight in the above examplseeems to me to make no
commercial sense to hold that the parties intetldathe arbitrators should have
jurisdiction over those parts of either party'smalan respect of which the other
party has an arguable defence but not otherwiseakies more sense to hold that
the parties intended that the arbitrator shouldehaxisdiction over all the claims
which either party refused to pay. Thus it was cmi@ted that all such claims
should be determined by private arbitration betamemercial men and not by the
courts.

Mr Hamblen recognised that the logic of his argumethat the arbitrators have
no jurisdiction to make an award in respect ofratisputable part of the claim. He
also accepted that they have often made such awssdgilar circumstances in
the past, but he said that the problem does ne¢ and will not arise in practice
because parties do not take the point that thératdnis have no jurisdiction on the
ground that their defence is hopeless. In my judgpntbat is or would not be a
satisfactory state of affairs. It seems to me talb®st inconceivable that the
parties to a contract of this kind intended to eonlie kind of limited jurisdiction
upon the arbitrators which Mr Hamblen's submissiwaosld involve, if they were
right.”

Next there is the passage from Mustill & Boyd. Thiolignave given the reference
to the 2nd Edition, forensic archaeologists maynberested to note that the
passage to be quoted was in the same form in tHeditgon, which stated the law
as at 1st July 1982. Dealing with non-domesticteatbon agreements, the editors
say:

"Whatever might be the position as regards a defenth is manifestly put
forward in bad faith, there are strong logical angats for the view that a bona
fide if unsubstantial defence ought to be ruledpnhe arbitrator, not the Court.
This is so especially where there is a non-domaslittration agreement,
containing a valid agreement to exclude the powappeal on questions of law.
Here the parties are entitled by contract and t&dtuinsist that their rights are
decided by the arbitrator and nobody else. Thiglement plainly extends to cases
where the defence is unsound in fact or law. Autispvhich, it can be seen in
retrospect, the plaintiff was always going to wsmbone the less a dispute. The
practice whereby the Court pre-empts the soledigti®n of the arbitrator can



therefore by justified only if it is legitimate toeat a dispute arising from a bad
defence as ceasing to be a dispute at all whetettemce is very bad indeed. The
correctness of this approach is not self-evidemtrddver, in all but the simplest of
cases the Court will be required not merely to @c$phe defence, but to enquire
into it; a process which may, in matters of any ptaxity, take hours or even
days. When carrying out the enquiry, the Courts apbn affidavits rather than
oral evidence. The defendant might well object thet kind of trial in miniature

by the Court is not something for which he bargdjwvehen making an express
contract to leave his rights to the sole adjudoraof an arbitrator."

But whether that course is open to me dependseost#itutory framework and the

case law arising from it. As the law stood in 1282 1989, the editors continued:
"Whatever the logical merits of this view, the l@aguite clearly established to the
contrary."

The footnote supporting that proposition for boté tst and 2nd Editions of the
work read:

"This proposition must now be treated as firmly énélly recognised byNova
(Jersey) Knit Limited -v- Kammgarn Spinnerei Griit#¥7] 1 Lloyds Report 463,
[1977] 1 WLR 913 and the Gunstein case, supra".

The footnote to the 1st Edition continued:
"It has, we believe, represented the practice ®Cburt for decades."

At that time what | will be referring to as the I88mendment had been law for 50
years, and it only ceased to be part of our lava WieArbitration Act, 1996

Clarke J found that both that amendment and itsExcin the Arbitration Act,
1996 radically altered the legal position. | agrBais appeal in my judgment turns
on the significance of the repeal by thiditration Act, 1996of one of the grounds
for refusing a stay of legal proceedings whereeheais an arbitration agreement,
namely where the Court was satisfied that

"there was not in fact any dispute between thagsawith regard to the matters
agreed to be referred” (see Section 1 of the Aatoain Act 1975).

This ground for imposing a stay was inserted aetieof Section 1 of the
Arbitration Clauses (Protocol) Act, 1924 (which sauently became Section 1 of
the 1975 Act) by Section 8 of the Arbitration (FgreAwards) Act, 1930. The
ground had not appeared in either of the foundatamventions, the New York
Convention on the Recognition and Enforcement oéigor Arbitration Awards,

or in the League of Nations Protocol of 24th Sepemb923. | will refer to that
amendment to the Act as the 1930 amendment.

Lord Justice Hirst has quoted what Mr Justice Sawild us irHayter -v-
Nelsonas to the genesis of this addition to the Convergimunds in the



MacKinnon Committee Report (Cmnd 2817), and | dormeed to repeat that
citation. | understand the Report on the workinghaf Act to complain that the
courts were having to accept that there was a tispua "mattet' referred to
arbitration and so (where the arbitration agreemest Not "null and void, inoperative or
incapable of being performég " the English Court must stay the actigneven in cases where there
was no "real disputé’. The complaint therefore was that the definitiéridispute™
used by the English courts had been too wide, andldlbe restricted to cases
where the court is satisfied that there waseal dispute to be determined by the arbitration
The 1930 amendment did not attempt to restrict #régs’ power to give the
widest possible meaning to "dispute"” in their agtibn agreement, but provided
that the Court shall not stay legal proceedingsvévwer widely "dispute” has been
defined) if satisfied that there is not in fact any dispute between the miti€S0 after the 1930
amendment, logically it would only come into plajrien there was a "dispute”
between the parties within the meaning of the aatin clause, but the plaintiff,
seeking to resist the stay, could satisfy the cilnatt there was not in fact any
dispute (ie nothing disputable) between the parfibss view is supported by the
conclusions of Mr Justice Saville Hayter -v- Nelsoi1990] 2 Lloyds Law
Reports that:

) in that case there was a dispute between theepas to the rights and
obligations arising out of the agreement containiregarbitration clause (ibid at
269, first column);

ii) in the 1930 amendment requiring the Court fose a stay where satisfied that
" there is not in fact any dispute between the pautigh regard to the matter agreed to be referjedhe

word "dispute” had to be given a different (ie mastricted) meaning from the
word used in ordinary arbitration clauses: it mustread as meaninghére is not in
fact anything disputablé.

Mr Hamblen QC for the appellants challenged bottho§e conclusions. His case
was that neither the introduction of the MacKinnosgpired provision changed the
law in 1930 nor did the 1996 excision of those vgaaitter things: the words were
and always had been superfluous, and what matteasdhe meaning of the
"disputes"” in context of the arbitration agreemestthe speech of Lord
Wilberforce inNova (Jersey) Knit Limited -v- Kammgarn Spinnergildsi [1977]

1 WLR 713 showed. He contended that the ratio dfdeaision was that the
denial or rejection of an indisputable claim contid create a dispute under the
arbitration agreement.

| would extremely reluctant to hold that neithez #930 amendment nor its repeal
in 1996 affected the law, as it had always beeerlyous. First, its genesis
contradicts that view. Second, the presumptiohas Parliament does nothing in
vain. Third, where Parliament means to clarify withaltering the meaning it has
intended to give to a provision, a formula sucthasintroductory words for the
avoidance of doubt iS used. There is nothing here to indicate thaeae clarification



was intended. Fourth, and most significantly, ttieesne of the amendment was
such that the plaintiff in the action, resisting #tay, would give pride of place to
the formulation 'ho dispute in fact as it appeared in the statute and he would ledylik
to urge a narrow construction of those words orbtms that the mischief the
statute aimed at was the alleged opportunity ftaydafforded by the arbitration
process, and so seek a purposive and restrictiegpnetation of what constituted a
" dispute in fact'. Such considerations would be impermissible & tourt were
construing the bare word "dispute” in an arbitragreement in an Act based on
an international Convention. | am in agreement \Wwakd Justice Swinton Thomas
that there is a real and significant differencevaenn construing the unqualified
words "dispute” in an arbitration agreement, amddgbalification imposed byin

fact no disputé’ contained in the 1930 amendment. Mr Justice @lar&s in my view
right to describe the fact that the 1930 amendmastnot re-enacted in the 1996
Act as being

"a key difference because it radically alters thsifion as it was before and, save
in very limited circumstances, leaves all dispwighin the arbitration clause to be
determined by the agreed tribunal." (1274E)

and to say:

"The removal of the words must have been intendédve some effect because
they provided the rationale of that decision andenbke basis upon which the
court had jurisdiction under RSC Order 14."

Accordingly, I reject Mr Hamblen's submission thath the 1930 amendment and
its repeal counted for nothing. By that amendmemlid#ment were introducing a
significant restriction in the power of the cowtgrant a stay. | agree with Mr
Waller's submission that the 1930 amendment wasdhece of the Court's
jurisdiction to grant summary judgment in casestibere was a dispute under
the arbitration agreement, but inquiry by the Caumnder the 1930 amendment into
whether or not there was anything disputable hawvshhat there was not. | note
Lord Mustill's observation i€hannel Group -v- Balfour Beatty Limit¢slipra at
356) that such a parallel jurisdiction isnique so far as | am aware to the law of Englard
might this be because other Convention countrige hat altered the Convention
by a like amendment to the Convention?

| have given my reasons for stating why | constler1930 amendment to have
been legally significant. | also consider its rdgedave equal legal significance.

The Arbitration Act, 1996 is:

"an Act to restate an improve the law relatingraiteation pursuant to an
arbitration agreement; to make other provisiontiradgto arbitration and
arbitration awards; and for connected purposes.”



Part 1 deals with arbitration pursuant to an aabdn agreement and Section 1
provides:

"1 The provisions of this Part are founded on thil®iving principles, and shall be
construed accordingly -

a) the object of arbitration is to gain the faisakition of disputes by an impatrtial
tribunal without unnecessary delay or expense;

b) the parties should be free to agree how thepudes are resolved, subject only
to such safeguards as are necessary in the potdrest;

) in matters governed by this Part, the court khoat intervene except as
provided by this Part."

Section 9 deals with the stay of legal proceeditigsrelevant parts have already
been set out in these judgments. | refer to tls¢ fiaragraph of this judgment to
show how the charterers qualify to apply for a sthlegal proceedings under
Section 9(1). Once the Court is satisfied that teyso qualified, ie that there is
such a dispute, then under Section 9(4):

"The Court shall grant a stay unless satisfiedtti@arbitration agreement is null
and void, inoperative, or incapable of being perfed."

This arbitration agreement is none of those things.

| take Section 1 in general and Section 1b) inipaer as emphasising the
importance of the fact that the parties have chasealternative form of dispute
resolution, namely arbitration, and should notibetéd in that preference unless
" such safeguards are necessary in the public interehough similar provisions were not in
force in 1930, had they been in force the 1930 aimemt to the Act would have
been so justified on those grounds if Parliamegdrged the Order 14 safeguards
against a meritless defendant playing for timeeasdgnecessary in the public
interest. The parallel Order 14 jurisdiction hasttee judicial comments show,
regularly been justified on those grounds up toianbliding Lord Mustill's
comments in the Channel Group case in 1993. Biltahspeech Lord Mustill
balanced those comments by endorsing

"the powerful warnings against encroachment orptirées' agreement to have
their commercial differences decided by their chasdbunal, and the international
policy exemplified in the English legislation thhts consent should be honoured
by the courts, given by Parker LJHome & Overseas Insurance Company
Limited -v- Mentor Insurance Company UK Limi{¢890] 1 WLR 153, 158-159
and Saville J iHayter -v- Nelsoi1990] 2 Lloyds Reports 265."

When | consider the excision of the 1930 amendritent Section 9(4) of the
1996 Act against the background of the generatpies set out in Section 1 of
that Act, and Lord Mustill's powerful endorsemenbted above, | conclude that
the intention of the 1996 Act was to exclude thdd&drl4 jurisdiction based on an



investigation of what was in fact disputable astamed in the 1930 amendment.
Equally, | take the excision of the 1930 amendmsrgtewing that Parliament
does not consider that the safeguards againstadriiiay that Order 14 provides
are today necessary in the public interest. Astide Saville said iklayter -v-
Nelsorfibid at 268, column 2):

"... the assumption is made that arbitrations amesgsarily slow processes, but
whatever the position in the past, | cannot acttegdtas a general or universal truth
today. As Mr Justice Robert Goff (as he then waited out in th&ostas
Melos[1981] 1 Lloyds Law Reports 18, arbitrators have wayd means (in
particular by making interim awards) of proceedaisgquickly as the courts -
indeed in that case quicker than any court coule lzated."”

| would not have required the assistance of Padrgary material to have reached
that conclusion as to the fundamental importandee®fil930 amendment and its
excision in 1996. But we have been shown the repolause 9 (now Section 9)
of the Department Advisory Committee on Arbitraticew chaired by Lord
Justice Saville. Under the heading "Clause 9: 8tdyegal Proceedings" we find:
"50 We have proposed a number of changes to tlsemretatutory position
(Section 4(1) of the 1950 Act and Section 1 ofB&5 Act) having in mind

Article 8 of the model law, our treaty obligatiosmsd other considerations.

54 In this Clause we have made a stay mandatoessitihe Court is satisfied that
the arbitration agreement is null and void, inopieesor incapable of being
performed. This is the language of the model lad/ @ncourse of the New York
Convention on the recognition and enforcement digm arbitral awards,
presently to be found in the Arbitration Act, 1975.

55 The Arbitration Act, 1975 contained a furtherwgrd for refusing a stay,
namely where the Court was satisfied that "there ned in fact any dispute
between the parties with regard to the matter teeferred'. These words do not
appear in the New York Convention and in our view @nfusing and
unnecessary for the reasons giverlayter -v- Nelsoi1990] 2 Lloyds Reports
265."

First, | take comfort from the clear statement thatrepealed 1930 amendment
had contained & further ground for refusing a stay That supports the conclusion | have
already reached, namely that that ground was additito the Section 9(1) ground
for refusing a stay, namely that the legal procegsihave not been brought in
respect of 'a matter which under the agreement is to be refecrarbitration’ (in this case a

" dispute arising from or in connection with the d¢agparty”). That sentence is clearly
inconsistent with Mr Hamblen's submission that$leetion 30 amendment was
superfluous.



Second, like Lord Justice Hirst | can see thaighiehet “confusing can be justified
by Mr Justice Saville's finding that

"the words inserted into the 1924 Act are, as danaf pure construction, very
difficult to understand.”

But | confess initially to have found the concdpttthe 1930 amendment was

" unnecessatyto be Delphic in a way befitting only that Oradidad been unable to
see where itHayter -v- Nelsorsaville J found the 1930 amendment to be
unnecessary. Indeed, as is shown by the openindsvadithe paragraph already
relied on, he found that their purpose was to auge the ‘further ground for refusing a
stay”, namely to treat

"the word “dispute’ in this context as indeed megusiomething different from the
word used in ordinary arbitration clauses, so teatling the phrase as a whole the
words “there is not in fact any dispute' meangétigenot in fact anything
disputable™. (seklaytersupra 270 column 1)

Those words were necessary to achieve that purpose.

But ultimately | am persuaded by the meaning Cldrlkétached to tihnecessary

"It seems to me that, when the Departmental AdyiSismmittee Report said the
words were unnecessary, it must have meant thesemwaeed for the court to
have jurisdiction since as Saville J said in thedtbf the three general points
referred to above, courts should not be doing wiwparties have agreed should
be done by the chosen tribunal and, as his finstt poade clear, arbitrators have
ample powers to proceed without delay as for exanmpmaking interim awards."

But even if Clarke J were wrong in that, it woutdl ®iot in my judgment, for the
reasons given above, support Mr Hamblen's contetitiat both the 1930
amendment and its excision in 1996 were becawsasit'superfluous”.

With the excision of the 1930 amendment went thbaity of the cases that had
founded themselves on it. The most important ofehgsof courseova (Jersey)
Knit Limited -v- Kammgarn Spinnerei Gmpd77] 1 WLR 713. The passage at
718B makes it perfectly clear that their Lordshigse founding their decision on
the 1930 amendment:

"It remains however open to the appellants to shbe/pnus being upon them, that
“there is not in fact any dispute between the gamtiith regard to the matter agreed
to be referred.' If they succeed in this, the stdybe refused.”

In Hayter, Mr Justice Saville having pointed to those wasdsl this:

"The reasoning of the House of Lords was in theedrdf considering the
appellants' second argument, that there was rfatirany dispute within the
meaning of Section 1 of the 1975 Act - see for eplarthe speech of Lord



Wilberforce at p 466 column 1, p 718B of the repoithus although the speeches
themselves do not seek to distinguish between trening of the word “dispute’ in
that Act, and its meaning in what in the light lo¢ ffiirst holding was a necessarily
hypothetical (but unformulated) arbitration clalisead them as referring to the
former rather than the latter."

Thus the speeches are based on the meaning of the'dvspute” in the 1930
amendment rather than the meaning of that workaratbitration clause.

Similar considerations apply to the decision in¢hee oEllis Mechanical
Services Limited -v- Wates Construction Lim{tE@78] 1 Lloyds Law Reports 33.
That case dealt with judgment under Order 14 fortwi#es "indisputably dué¢' as Mr
Justice Saville said after his famous example efalgument over who won the
University Boat Race:

"Because one man can be said to be indisputalily aigd the other indisputably
wrong does not, in my view entail that there wasefore never any dispute
between them."

And the purpose of the 1930 amendment was the saditbhe restricted meaning
of "dispute": "There is not in fact anything disputable Therefore, in thé&llis case, the
Court were in fact considering the words of the@.@endment. This can be
further demonstrated by the consideration of thétarity by the Court in
theFuohsan Mary1978] 1 Lloyds Law Reports 24, which makes it clémat the
conclusion that the sum found to badisputably dué¢' had been arrived at by the
Order 14 decision of the Court as being a sum aftoh "there is not in fact any
dispute". SO that case is comparable with M@vacase in that the Court there too
reached its result by construction of the 1930 atmemt.

What the words there is not in fact any dispufemeant in the 1930 amendment is now
history, and no longer a relevant question to lkedsin my judgment Mr Justice
Clarke was right to follow the line of authorityofn theM Eregli[1981] 3 All
England 344 tgllerine Bros (Pty) Limited -v- Klingdl982] 1 WLR 1375 which
focused on the meaning of dispute in the arbitnadigreement. As he put it at page
1277B of the report of this case at first instance:

"In Ellerine Bros (Pty) Ltd -v- Klingef1982] 1 WLR 1375 the Court of Appeal
was also considering a question of constructioanodrbitration agreement, in
which it was agreed that all disputes or differewtatsoever should be referred to
arbitration. The plaintiffs claimed an account. Teéendants had simply done
nothing. The Court of Appeal expressly followed teeision in théV

Eregli[1981] 3 All England 344, held that silence did n@an consent and that, as
Kerr J said, until the defendant admits that a sudue and payable there is a
dispute within the meaning of the arbitration ceusven in such a case | can see
an argument for saying that a claimant would béledtto an award if the
respondent then refused to pay. But, however tlagtime, theEllerine case is



authority for the proposition that where a parim@ly does nothing there is a
dispute which the claimant is both entitled andrubto refer to arbitration. It
follows that there is binding Court of Appeal auihoin favour of the defendant's
case on construction of the clause. It is truettalNova (Jersey) Knitase [1977]
1 WLR 713 was not directly referred to the CourAppeal in that case, but it is
expressly referred to by Kerr J in thieEregli so that it cannot possibly be held
that it was overlooked or that tkdlerine Broscase was decided per incuriam.
Both Kerr and Saville JJ regarded the second pithite Nova (Jersey) Knitase
as depending on the meaning of the final wordseati8n 1(1) of the Act of 1975
and not upon the true construction of the contiaatay well be that the Court of
Appeal did the same. In these circumstances thhecapproach for a judge at
first instance is to follow the reasoning of theu@wf Appeal, so far as
construction of the contract is concerned."

| agree with that, and that decision is equallydbig on this Court. It follows that

in my judgment Mr Justice Clarke was right, andold dismiss this appeal. By
one of those quirks of the forensic process, Clalkgudgment was not analysed in
any depth at the hearing of this appeal. In stuglitifor the purpose of this
judgment, | have come increasingly to admire it Bmdielcome its assistance in
understanding a legal point deceptively simplyt&ies but one which | have found
elusive.

LORD JUSTICE SWINTON THOMAS: In answering the questwmether there

is a relevant dispute to be referred to arbitratamether with the grant of a stay of
the legal proceedings which have been commencetthediacts of this case, it is
helpful to refer very briefly to the history of thelationship between Arbitration
proceedings and Court proceedings in English law.

Section 1(1) of the Arbitration Clauses Protocot,A®24, provided:

“Notwithstanding anything in the Arbitration Act8&9, if any party to a
submission made in pursuance of an agreement thvithe said protocol applies,
or any legal proceedings in any court against dhgrgarty to the submission, or
any person claiming through or under him, in respéany matter agreed to be
referred, any party to such legal proceedings naywatime after appearance, and
before delivering any pleadings or taking othepsta the proceedings, apply to
that court to stay the proceedings, and that amuatjudge thereof, unless satisfied
that the agreement or arbitration has become iatigeror cannot proceed, shall
make an order staying the proceedings.”

The MacKinnon Committee Report of 1927 at paragépheads:

“Our attention has been called to a point thakearisnder the Arbitration Clauses
(Protocol) Act, 1924. Section 1 of that Act in teda to a submission to which the



Protocol applies deprives the English Court of aisgrétion as regards to granting
the stay of an action. It is said that cases hlready not infrequently arisen where
(e.g.) a writ has been issued claiming the pricgoafd sold and delivered. The
Defendant has applied to stay the arbitration ergtiound that the contract of sale
contains an arbitration clause, but without beiblg aor condescending, to indicate
any reason why he should not pay for the goodtheexistence of any dispute to
be decided by arbitration. It seems absurd thatigh a case the English Court
must stay the action, and we suggest that the Agttitrat any rate provide that the
Court should stay the action if satisfied that ¢hisra real dispute to be determined
by arbitration.”

The Report uses the words “a real dispute”.

Section 1(1) of the Arbitration Clauses Protocot,A®24, was then amended by
Section 8 of the Arbitration (Foreign Awards) At830, to incorporate the words
“there is not in fact any dispute between the panith the respect to the matters
agreed to be referred.” Those words were carriezuigir into the 1950 Act and the
1975 Act and are central to the issue that arisésis case.

Section 1(1) of the Arbitration Act, 1975, provides

“If any party to an arbitration agreement to whibkls section applies, or any
person claiming through or under him, commencesegsl proceedings in any
court against any other party to the agreemerangiperson claiming through or
under him, in respect of any matter agreed to fegrex, any party to the
proceedings may at any time after appearance, efiodebdelivering any pleadings,
or taking any other steps in the proceedings, agaplige court to stay the
proceedings; and the court, unless satisfied teaatbitration agreement is null
and void, inoperable or incapable of being perfatmethat there is not in fact any
dispute between the parties with regard to theanatireed to be referred, shall
make an order staying the proceedings.”

Clause 9 of the charter party in the present casedommon form:

“General average and arbitration to be London, Ehdgie/ to apply. For
arbitration the following clause to apply: any digparising from or in connection
with this Charter Party shall be referred to adbitm in London. The owners and
charterers shall each appoint an arbitrator expee in the shipping business.
English law governs this Charter Party and all atspefcthe arbitration.”

The Plaintiffs issued a writ claiming demurrage. Thefendants sought an order
staying the action under Section 9 of #rbitration Act, 1996to which | will refer

later. The Plaintiff's case was that the Defendaats no arguable defence to the
claim. The Defendant had failed to pay the amoutth@fdemurrage claimed and




claimed that demurrage. The Defendants have retogealy and do not admit that
they are liable. Accordingly the issue arose asttether there was “a dispute
between the parties”, entitling the Defendants $tagt undeSection 9

The words used in Clause 9 of the charter partglation to a referral to
arbitration were “any dispute”. The wordsSection {1) of the 1975 Act are:
“There is not in fact any dispute between the psitti€o the layman it might
appear that there is little if any difference bedgwé¢hose words. However the
legislature saw fit to draffection lusing the phrase “in fact no dispute”. The
legislature did not use the words “there is noalispand consequently a meaning
must be given to those words and the Courts hane do, although there is no
general agreement as to what they mean. The distinoetween the two phrases
“any dispute” and “not in fact any dispute” is @ntral importance in
understanding what underlies the cases that prddbdel 996 Act. To a large
extent as a matter of policy to ensure that Endéishprovided a speedy remedy
by way of Order 14 proceedings for claimants whalenaut a plain case for
recovery, and to prevent debtors who had no defenttee claim using arbitration
as a delaying tactic, the words “in fact no dispateopposed to “no dispute” have
from time to time been interpreted by the Courtenaaning “no genuine dispute”,
“no real dispute”, “a case to which there is noethek” “there is no arguable
defence”, and later a case to which there is nwanas a matter of law or as a
matter of fact, that is to say that the sum clairfigéhdisputably due”. The
approach of the Courts has on occasions been stmithat adopted by them in
Order 14 Proceedings in cases where there is Iitoadidn clause. IlChannel
Group v. Balfour Beatj1993] A.C. 334 Lord Mustill said at page 356:

“In recent times, this exception to the mandataay $ias been regarded as the
opposite side of the coin to the jurisdiction of Bourt under R.S.C. Ord. 14 to
give summary judgment in favour of the Plaintiffevh the Defendant has no
arguable defence.”

We were told in the course of this case that paere much more ready to seek
and Arbitrators more ready to grant Interim Awattuisn they were in the past with
the result, so it is said, that any policy consatiens no longer exist or, if they do,
they are much less pressing than they were indke p

The question that arises on this appeal is as tthwhen a case such as the
present, there can be said to be a dispute betthhegrarties when the alleged
debtor has refused to pay the amount claimed amed¢hat there is any sum due
and owing without condescending to detail by wayefence.

The case for the Appellants, put very shortly, & tiefore there can be a dispute
capable of being referred to the Arbitrator thereshbe an arguable case for
disputing the claim, and if the defence put forwigrdnsustainable then there is no
dispute or put another way, no “real” or “genuiSpute. It is said that the



Plaintiff's claim is indisputable. It is of imporiae, to my mind, that the clause in
the agreement makes no reference to a real ormgedigspute, or any reference to
whether or not the claim is indisputable, but refemly to “any dispute”. The
Respondents submit that if the Defendants to andlafuse to pay then there is in
any ordinary language a dispute and that word deduany claim which is not
admitted. They stress, rightly in my view, that gasties themselves have agreed
that matters in issue between should be referradditration as opposed to being
adjudicated upon by the Courts. Further they relyh@ provisions oBection 9of
the Arbitration Act, 1996

The words “dispute” and, “in fact any dispute” hdogen considered by the courts
in a number of cases.

In Ellerine Bros. V. Klingef1982] 1 WLR 1375 the relevant clause in the conitrac
was in these terms:

“All disputes or differences whatsoever which slalany time hereafter arise
between the parties hereto or any of them...all ble referred to a single
Arbitrator.”

In dealing with the facts of the case Templeman,daitl at page 1378:

“So far as the evidence goes, all was silent farlggwo years and then the
plaintiff woke up and they wrote to Mr. Klinger &eptember 4, 1980, saying:
‘We do not appear to have received any statemédrmisocount or payment in
respect of ‘Gold'....... could we have a repornirgou please.

The silence continued and they wrote a reminder @cebber 11, 1980. There
was then an oral request by one of the represeasadif the Plaintiffs who
happened to see Mr. Klinger. Another reminder veed en January 8, 1981,
drawing attention to the clause in the agreememtiwtast on him the duties of
keeping account and making reports and askingrfarrgent reply. The Plaintiffs
received back on January 19, 1981, a perfectlygblit perfectly useless letter
from Mr. Klinger’s secretary saying that unfortuglgtMr. Klinger was in the
United States and would not be returning to Londati the middle of the month
and that the Plaintiffs might rest assured that tbe&ers would be brought to his
attention as soon as possible. Nothing of courppdraed. A reminder was sent on
February 11, 1981, and a further apology was redeirom the Secretary on
March 2, 1981.

Finally, the Plaintiffs lost patience and March 2981, their Solicitors wrote to
Mr. Klinger’s Solicitors giving an ultimatum saying



Unless we receive a full and proper account togetiith payment of all sums due,
within the course of the next 7 days, proceedindjsoe instituted without further
notice or delay.

The reply to that, of course, was that the DeferadSoticitor would take
instructions. On April 3 the Plaintiff's issued aityvserved by post on April 7.
That writ, after reciting the agreement, alleged Kimger had duly distributed
and exploited the form, although the Plaintiff' sumbnot give particulars until after
discovery.

Subsequently the Defendant, Mr. Klinger, took oguenmons asking for the
proceedings be stayed pending arbitration. Theelstyed the proceedings and
the Plaintiff's appealed.”

At page 1380 Templeman, L.J. said:

“Section 1(1) of the Arbitration Act, 1975, only@es, as indeed it expressly says
it only applies, if an action is brought claimingrespect of any matter agreed to
be referred to arbitration. What is said is thhtred Plaintiffs were doing was
seeking an order to which they were entitled utldeterms of the agreement -
they were entitled to an account, there can bespute about that- and therefore
the writ that they issued did not constitute lggalceedings * in respect of any
matter agreed to be referred’ at the date whemwthevas issued and the last
phrase of the sub-Section, which enables the Gowdntinue the action if ‘there

Is not in fact any dispute between the parties vatard to the matter agreed to be
referred’ does not avail the Defendant, as it mgstin be supported by ‘a matter
agreed to be referred’ and which was the propgestibf arbitration on the date

of the writ. If a dispute arose between the datlefwrit and the date of the
hearing by the Court, nevertheless there was evaat dispute, because the
relevant time is the date when the writ was issued.

That submission by the light of nature and with@f¢rence to authority, would
produce an awkward result. It would mean thanithie present case, for example
there was no dispute and all the Plaintiffs wekerasfor was for the Defendant to
do what he is admittedly bound to do, mainly tanfsin an account, then
notwithstanding that there were hidden behind g@ieation for an account all
kinds of embryonic questions which were bound iseaand which were the
proper subject of arbitration, then the arbitratitause would fail to have effect
and the Court would be entitled to continue to laraction, notwithstanding that
the real grievances between the parties fell faing squarely within the mischief
of the arbitration clause. This would put a premomPlaintiffs issuing
proceedings without waiting to hear from the Degantcbr without drawing
reference to matters which were almost bound tim biéspute. Again by the light
of nature, it seems to me that Section 1(1) idinoted either in content or subject



matter; that if letters are written by a Plaintiftking some request or some
demand and the Defendant does not reply, then therdispute. It is not
necessary for a dispute to arise, that the Defarstaruld write back and say: “I
don’t agree”. If, on analysis, what the Plaint#fasking or demanding involves a
matter on which agreement has not been reached ot falls fairly and
squarely within the terms of the arbitration agreemthen the Applicant is
entitled to insist on arbitration instead of litigpen.”

That statement by Templeman, L.J., with whom Fox,dgdeed, could not be
clearer and amply covers the facts of the presas#.dt is on all fours with the
present case and is binding upon us.

Templeman, L.J. then cited with approval a decisiokeor, J., (as he then was)
in Tradax International S.A. v. Cerrahogullari T.A.Se . Eregli[1981] 3 All
E.R. 344, to which | will refer later.

Mr. Hamblen, Q.C., submits that the decisioikllerine was reached per incuriam
because the Court did not consider the caddowh (Jersey) Knit Ltd. v.
Kammgarn Spinnerei G.m.b.H.977] 1 W.L.R. 713. In my view that submission
Is unsustainabléNova (Jerseyyas considered at length by Kerr, JTradaxand

in the light of the quotations froifradaxin Ellerine it is inconceivable thdllova
(Jerseywas overlooked by Templeman, L.J. and Fox, L.Elierine. The answer
to the submission is that, rightly in my view, @eurt considered thidova
(Jersey)ase to be irrelevant to the issue that they wecathg.

In Nova (Jersey)hy virtue of a partnership agreement made in 19it0aa
assignment made in 1973 an English company andradhecompany became
partners; the former was to supply the latter wéhain machinery to be used in
Germany in partnership operations. It was agreatath disputes arising out of the
partnership relationship should be decided by dntration Tribunal in Germany
provided for in a separate agreement. In 1972 tiggigh company sold the
machinery to the German company receiving in re2drBills of Exchange
payable on different dates between March 1973 awkDber 1975. After 6 of
them had been honoured the German company refudtéif payments alleging
that Bills had been obtained by fraud. The partnprand the German company
commenced arbitration proceedings in Germany. itiBe English company
commenced an action in England claiming paymert®8ills. The German
company having applied to have this action staBedtow, J. refused a stay. The
Court of Appeal reversed his decision.

Allowing the appeal, the House of Lords held thatdhbitration agreement did not
extend to the claims on the Bills of Exchange. tififlundamental importance that
the claims in that case were on Bills of Exchangeals also held that there was



no dispute between the parties in regard to théemagjreed to be referred within
Section 1(1) of the Arbitration Act, 1975.

At page 720 Lord Wilberforce said:

“In my opinion the conclusion must be reached thatArbitration Clause - even
on the assumptions | have stated above - doextesiceto cover the Appellants’
claims on the Bills. This is sufficient to enable thppellants to succeed.

| shall deal, however, with the second point. ket&ko be clear law that
unliquidated cross claims cannot be relied upowday of extinguishing set off
against a claim on a Bill of Exchange..... The amalaitned here in respect of
machines is certainly neither ascertained nordigigd, and the claim in respect of
mismanagement is one for a wholly unrelated torthat there would seem to be
no basis for denying the Appellants’ that, as rdgao the Bills, there is no
dispute.”

Although it is true that Lord Wilberforce in thatgsage, as Mr. Hamblen naturally
stressed, used the words “no dispute” he was censglthose words as he
himself said at the outset of his speech in theecarof Section 1 of the 1975 Act,
that is to say that there was in fact no disputd, e found in that case that there
was in fact no dispute in relation to the Billstofchange. That that is the correct
interpretation of the speech of Lord Wilberforce whas very clear view of Kerr, J.
In Tradaxwhen he said at page 349:

“Next, in Nova (Jersey)...... the House of Lords, in effect, reachedsiume
conclusion in relation to an arbitration clauseabhivas subject to Section 1 of the
Arbitration Act, 1975 by holding as part of theioahat in relation to certain
unpaid Bills of Exchange there was ‘not in fact aigpute between the parties
with regard to the matter agreed to be referrad, that the arbitration clause had
no application to claims under the Bills.”

Lord Wilberforce had said at page 718:

“There is no doubt that the relevant arbitratioreagnent is not a domestic
arbitration agreement so that, prima facia, secdn applies and a stay is
mandatory. It remains however open to the appsltemshow, the onus being
upon them, that ‘there is not in fact any dispwgenkeen the parties with regard to
the matter agreed to be referred.’ If they sucdeehis, the stay will be refused.
Either way, no discretion enters in the matter dwed ainknown, merits of the
respondents or demerits of the appellants arevasit.”



Ellis Mechanical Services Ltd. v. Wates Construclitth[1978] 1 L.L.R. 33
concerned an arbitration clause in a building @witi_ord Denning said at page
35:

“There is a point on the contract which | might memtupon this. There is a
general arbitration clause. Any dispute or diff@earising on the matter is to go
to arbitration. It seems to me that if a case cobefgre the Court in which,
although a sum is not exactly quantified and algtor is not admitted,
nevertheless the Court is able, on an applicatiaghi® kind, to give summary
judgment for such sum as appears to be indisputhl#dy and to refer the balance
to arbitration. The Defendants cannot insist orvthele going to arbitration by
simply saying that there is a difference or dis@lieut it. If the Court sees that
there is a sum which is indisputably due then tharCcan give judgment for that
sum and let the rest go to arbitration, as indbedaster did here.”

Bridge, L.J. said at page 37:

“To my mind the test to be applied in such a caperfectly clear. The question to
be asked is: is it established beyond reasonabietdxy the evidence before the
Court that at least £X is presently due from théebéant to the Plaintiff? If it is,
the judgment should be given to the Plaintiff foattsum, whatever X may be, and
in a case where, as here, there is an arbitralise, the remainder in dispute
should go to arbitration. The reason why arbitrasbould not be extended to
cover the area of the £X is indeed because theme issue, or difference, referable
to arbitration in respect of that amount.”

Although the case was not decided on that ponefatted to a domestic arbitration
in which the Court has a discretion whether ortaattay the proceedings under
Section 4 of the 1950 Act. The Court found thatdhm claimed was “indisputably
due” and did not consider the distinction betwdenwords “dispute”, and “in fact
any dispute”.

That issue was specifically addressed by Savillie,Hayter v. Nelsof1990] 2
L.L.R. 265.

At page 267 he said:

“In some cases the suggestion seems to be madéithvadas shown that a claim
under the contract is indisputable, i.e. a claiat fimply cannot be resisted on
either the facts or the law, then there is no despu difference within the meaning
of the arbitration clause in that contract.”

He went on to considétllis v WatesandEllerine v Klinger.He said on page 268:



“In my judgment in this context neither the wordsspute’ nor the word
‘differences’ is confined to cases where it cartheh and there be determined
whether one party or the other is in the right. Tmen have an argument over who
won the University Boat Race in a particular yéaordinary language they have
a dispute over whether it was Oxford or Cambridde fact that it can be easily
and immediately demonstrated beyond any doubbtiais right and the other is
wrong does not and cannot mean that that dispdtaatiin fact exist. Because one
man can be said to be indisputably right and therandisputably wrong does not,
in my view, entail that there was therefore anydis between them.

In my view this ordinary meaning of the word ‘dis$psi or the word ‘differences’
should be given to those words in arbitrationalsesu It is sometimes suggested
that since arbitrations provide great scope fordigfendant to delay paying sums
which are indisputably due, the court should endeato avoid the consequences
by construing those words in arbitrational clauseas to exclude all such cases
but to my mind there are at least three answesac¢h suggestion.”

Saville, J. then went on to point out that in thesent day arbitrations are not
necessarily slow processes, that the parties lgree@ to arbitrate, and that if the
courts decide whether or not the claim is dispatdiy are doing precisely what
the parties have agreed should be done by arbitrdtie went on to point out that
a submission that a claim was indisputable invoheatling the words ‘there is not
in fact any dispute between the parties’ as meathagthere is not in fact any
defence to the claim which are not the words usdHde arbitration clause.

Mr. Waller submitted that if Mr. Hamblen’s argumexstto the meaning of a
dispute is correct then an Arbitrator would havgursdiction to make an award,
either interim or final, in respect of which a Dediant had no arguable defence.
For example, an Arbitrator would have no jurisdintto make an award in respect
of a claim for freight. Furthermore, as an addiéilbabsurdity, if an entire claim
was submitted to arbitration, the Arbitrator woblave no power to make an award
on those parts of the claim in respect of whichielveas no arguable defence or no
real or genuine dispute, but to make an awardspeet of which there was a
genuine dispute but in respect of which the Defatidargument failed. This
argument seems to me to be compelling, and Mr Hamiiwhd no real answer to it
save to say that it would be unlikely to arise fiagbice. | have serious doubts
about that proposition when applied to a defenddnat is anxious to delay
payment for as long as possible.

This point was dealt with by Kerr, J. Tmadaxat page 350 where he said:

“The fallacy in the plaintiff's argument can be sed¢mnce if one considers what
would have been the position if the Plaintiff’'s hiadact purported to appoint Mr.



Barclay as their Arbitrator within the time limif nine months. They could clearly
have done so, and indeed any Commercial Lawyerginéss man would say that
is what they should have done under the clauseftoee their claim. Arbitrators
are appointed every day by claimants, who beligghtly or wrongly, that their
claim is indisputable. However, on the plaintiffe/n argument, Mr. Barclay
would have had no jurisdiction, since there was tlas they now say, no ‘dispute’
to which the arbitration clause could have appliedny view this argument is
obviously unsustainable.”

The judgment of Kerr, J. ifiradaxwas approved by Phillips J in thidée Ever
Splendouf1988] 1 L.R. 290, by Colman, J. &cadia Chemicals v. Empress
Nacional[1994] 1 Lloyds Rep. 428, and by Clarke, JHmme v O.O. Mutual
International Insurance Co. Limitgd996] L.R. 19, and in the present case.

In Hayter v Nelsorsaville, J. said in relation to this point:

“The proposition must be that if a claim is indisghle then it cannot form the
subject of a ‘dispute’ or ‘difference’ within theganing of an arbitrational clause.
If this is so, then it must follow that the claimaannot refer an indisputable claim
to arbitration under such a clause; and that antratbr purporting to make an
award in favour of the claimant advancing an indiaple claim would have no
jurisdiction to do so. It must further follow thatclaim to which there is an
indisputably good defence cannot be validly reftcearbitration since, on the
same reasoning, there would again be no issudferatice reparable to
arbitration. To my mind such propositions have dolye stated to be rejected - as
indeed they were rejected by Mr. Justice Kefftwe M. Eregli1981] 2 L.R. 169

in terms approved by Lords Justices Templeman andrAglkerine v Klinger.”

In my view, following those cases, Mr Waller’s subsion is correct, and in the
words of Templeman, L.J. i&llerine v Klingerthere is a dispute once money is
claimed unless and until the Defendants admittthasum is due and payable. The
cases relied on by Mr. Hamblen to the oppositecefesulted from the particular
interpretation that the Courts have placed on thelgvin Section 1 of the 1975

Act and its predecessors to which | have refedredhy judgment if a party has
refused to pay a sum which is claimed or has dehigidt is owing then in the
ordinary use of the English language there is putéesbetween the parties.

| turn, then, to Section 9 of tlgbitration Act 1996 which provides:

Section 91): “A party to an arbitration agreement againebw legal proceedings
are brought (whether by way of claim or countemag)an respect of a matter
which under the agreement is to be referred tdratlmn may (upon notice to the



other parties to the proceedings) apply to the Gawrhich the proceedings have
been brought to stay the proceedings so far ascbregern that matter.

(2) An application may be made notwithstanding thatmatter is to be referred to
arbitration only after the exhaustion of other digpresolution procedures.

(3) An application may be made by a person befakmg the appropriate
procedural steps (if any) to acknowledge the lpgateedings against him or after
he has taken any step in those proceedings to atisg&veubstantive claim.

(4) On application under this section the Courllgirant a stay unless satisfied
that the arbitration agreement is null and voidperative, or incapable of being
performed.”

The important distinction betwe&ection %f the 1996 Act and Section (1)(1) of
the 1975 Act is the omission of the words ‘that¢his not in fact any dispute
between the parties with regard to the matter agi@ee referred’. According the
Court no longer has to consider whether there fadhany dispute between the
parties but only where there is a dispute withatistration clause of the
agreement, and the cases which turn on that distmare now irrelevant. Mr
Hamblen submits that this amendment to the lawlafration has made no
difference in substance but is merely a simplifarabf the law and the Court still
has to resolve, when asked to do so, an issuevaseiher, under the arbitration
clause in the contract, there is a dispute betileeparties. He submits that this
iIssue must be resolved in accordance with the ati#soprior to 1996, in
particularNova (Jersey)

Mr. Waller submits thagection 9of the 1996 Act was enacted to make it plain in
the light of the pre-existing cases that, savetlasraise provided in the Section
itself, a party is entitled to a stay of the praliags unless the Court concludes that
the action is not brought in respect of the matteich, under the agreement, is
referred to arbitration or under sub section (4c@xdingly, the problem which
arose in this case and in other cases in resotlimgdistinction between ‘a dispute’
in the arbitration clause of the contract, andféict a dispute between the parties”
in Section J1of the 1975 Act has been resolved, and the coust grant a stay in
any case in which the sum claimed is not admittéddamblen submits that if
that was the intention of Parliament one would hexfgected it to have been spelt
out clearly and explicitly.

The Departmental Advisory Committee on ArbitratiomLia their Report on the
Arbitration Bill reported in February, 1996, in aébn to Clause (as it then was) 9
at paragraph 55:



“The Arbitration Act, 1975, contained a further gnolufor refusing a stay, namely,
where the Court was satisfied that ‘there was méact any dispute between the
parties with regard to the matter agreed to benede

These words do not appear in the New York Converaiahin our view are
confusing and unnecessary for the reasons giveiayter v Nelsoi1990] 2 L.R.
265.”

In his judgment in this case, Clarke J said at J&¥eS:

“It is not clear (at least to me) what that paragreneans.”

| understand, of course, why the Judge said whdichéHowever, one cannot
overlook the fact that the Chairman of the Depanti@eAdvisory Committee was
Saville, L.J. (as he had by then become) who dedttdsder v Nelson It is
absolutely clear to my mind that paragraph 55 efRleport was a shorthand cross-
reference to the judgmentliayter v Nelsorand the clearest possible indication
that the intent was to incorporate the ratio dewilef that case into Section 9. In
my view, the alteration to the words of Sectiorf the 1975 Act to those

contained in Section 9 of the 1996 Act can only ensdéinse if construed in that
way, and | would so construe them. Accordingly wdbuphold Mr. Waller's
submission in relation to Section 9.

For those reasons, | would dismiss this appeal.

Order: Appeal dismissed with costs; no order a8is in the application;
application for leave to appeal to House of Lordmggd on counsel's undertaking
not to pursue arbitration action.

(Order not part of the judgment of the court)
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