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Hon Cheung CJHC:
Facts

1. This is an appeal from the order of Saundei&dd 25 January 2011 relating to an
application to enforce an arbitral award dated @gt&mber 2009.

2. The Applicant, Shandong Hongri Acron ChemicahtiStock Company Limited, a
company incorporated in the Mainland, carries osifess as a manufacturer of
fertilizers. The ResponderiPetrochinas International (Hong Kong) Corporation
Limited, a local company, is a supplier of chemjmadducts and commodities. The
parties entered into a contract dated 4 July 2008t supply of lump sulphur with
defined specifications. A total of 3,937.448 tomoé sulphur were supplied under the
contract, and USD3,051,522.20 was paid as purghrase The Applicant accepted and
used 126.87 tonnes but rejected the rest (3,81Q@dtes) as being of the wrong
specifications. It claimed for the return of treddnce purchase price in the sum of
USD2,953,198 in respect of the rejected sulphur.

3. Pursuant to an arbitration clause in the cohtthe parties’ dispute was heard by an
arbitral tribunal of the China International Ecorioand Trade Arbitration Commission
(“CIETAC”) in Beijing. By an arbitral award dated BZeptember 2009 given by the
majority of the Arbitral Tribunal, the Tribunal fad in favour of the Applicant and made
the following awards:

“(1) The Applicant shall return 3,810.578 tonneswoliphur to the Respondent.

(2) The Respondent shall return USD2,953,198 (biagpayment received for the
goods) to the Applicant.

(3) The Respondent shall pay RMB11,126.18 (conddrtan USD1,624.26) as
damages, the amount being insurance premium patiaebsxpplicant.

(4) The Respondent shall indemnify the Applicaotsts incurred on the relevant goods
under the Sales/Purchase Contract at the destinaoi, which included 14 expenses
such as ‘service fees’, in the amount of RMB350,88Zcalculated up to December
2008).

(5) The Respondent shall pay an examination artdication fee to the Applicant in the
amount of RMB65,400.00 as damages.

(6) The costs of this arbitration is RMB347,372eTRespondent shall bear 70% of the
costs (it being RMB243,160.4), and the Applicaralsbear 30% of the costs (it being



RMB104,211.6). As the Applicant has already preplaedarbitration fee in full, the
Respondent shall reimburse the Applicant the suRMB243,160.4.

(7) Other claims made by the Applicant in the adbibn are dismissed.

The sums mentioned in (2), (3), (4), (5) and (&we which are payable to the
Applicant, shall be fully paid by the Respondenttte Applicant within 30 days from the
date of this Award. Should payment be made afied@adline, interest shall be added in
accordance with the law.

This is the final award, and is effective on théedahen the award is made.” (English
translation)

4. After the arbitral award was made, the padmsdd not agree on the inspection and
return of the sulphur still in the possession ef Applicant. The Respondent took the
stance that repayment of the balance purchaseqdesed under paragraph (2) of the
arbitral award and payment of other sums orderee wenditional upon the return of the
rejected sulphur to the Respondent “in the santastand quality” as and when the same
was delivered to the Applicant.

5. The Applicant disagreed and on 17November 28pplied for leave to enforce
paragraphs (2) to (6) of the arbitral award in Hémpg.

6. This was opposed by the Respondent, who ircduese also applied for leave to
enforce paragraph (1) of the award in Hong Kongurfslers J was seized of the matter as
well as a number of interlocutory applications magiehe parties respectively. In
substance, the Respondent argued that repaymtrd b&lance purchase price and
payment of the other sums were conditional uponehen of the rejected sulphur. The
Respondent relied on the arbitral award itself el as the nature of the dispute between
the parties and of the awards in support of itdeaion. Further, the Respondent relied
on two letters from the CIETAC Secretariat datedNb¥ember 2009 and

20 November 2009 and a third letter from the Addifrribunal dated 30 March 2010
(collectively “the CIETAC letters”), which the Respdent claimed were
additional/supplemental awards made by the Arbitrddunal, in support of its

argument. The three CIETAC letters suggestedttigaRespondent’s understanding of
the position was the correct one (see below).

7. After eleven hearings, Saunders J handed dd®wdiag on 25 January 2011. The
Judge accepted the Respondent’s argument that thredarbitral award, the obligation of
the Respondent to make payment of the sums aw&rdbd Applicant was not
“concurrent” with (used in the sense of “indepertd#t) the obligation of the Applicant
to return the sulphur, but was subsequent to, andittonal upon, due performance of
that obligation. However, the Judge did not basealacision on the three CIETAC
letters. He found that they did not constituteitaoldal or supplemental awards by the
Arbitral Tribunal, and in any event, so far as $leeond and third letters were concerned,
they were issued without affording the Applicany apportunity to be heard.



8. Paragraph 1 of the sealed Order of the Judge lgave to the Respondent to enforce
paragraph (1) of the arbitral award relating toréterrn of the sulphur. Whilst the Ruling
was silent on the matter, paragraph 2 of the Qud#egred that the Applicant do forthwith
return to the Respondent the original 3,810.578¢gsrof sulphur “in the same status and
quality” as and when the same were received bypm@icant. Paragraphs 3 and 4 of the
Order gave leave to the Applicant to enforce paalgs (2) to (6) of the arbitral award
but the judgment so entered shall require paymithieovarious sums awarded in
paragraphs (2) to (6) only “upon due performandehe Applicant’s obligation to return
the sulphur in the manner described above.

9. From that Ruling and Order, the Applicant appéathis Court.
General principles

10. Section 2GG(1) of the okgrbitration OrdinancgCap. 341) (which continues to
apply to arbitrations commenced before 1 June 2pddides that :

“An award, order or direction made or given inmrélation to arbitration proceedings

by an arbitral tribunal is enforceable in the samag as a judgment, order or direction of
the Court that has the same effect, but only Withléave of the Court or a judge of the
Court. If that leave is given, the Court or judgaynenter judgment in terms of the award,
order or direction.”

11. As the majority of the Court of Final AppeaDemocratic Republic of the Congo v
FG Hemisphere Associates LLC, FACV 5-7/2010, 8 June 2010, a case concerned with
state immunity, recognized, there are two diffegages in the enforcement of an
arbitral award. That is, the recognition stage/laich an award is converted into a
judgment and the execution stage at which the jwigns enforced :

“382. An application for the grant of leave to emf®the award, often referred to as the
‘recognition’ phase of enforcement, therefore iwesl discretionary adjudicative
proceedings in which the impleaded State may ctate immunity.

383. It is furthermore clear, as stated above,dliah where the recognition proceedings
are successful, when the applicant subsequentkg teexecute the award (now treated
like a judgment of the court), the impleaded Shete a further right to object to
execution against the targeted property on thergtad state immunity. The parties have
jointly requested the Court to focus only on theogmnition proceedings, leaving aside
guestions of execution.”

12. Furthermore, at the recognition stage, thetsotask is to decide whether leave
should be granted to “enter judgment in terms efatvard, order or direction”. The
court respects the plain intent behind the relepantisions to make awards to which
they apply enforceable with ease, subject to tmeondy confined exceptions, “almost as
a matter of administrative procedureGater Assets Ltd v NAK Naftogaz Ukrainiy [2007]

2 Lloyd’s Rep 588, para 59. As has been pointedypudross J imfNorsk Hydro Asa v



Sate Property Fund of Ukraine [2002] EWHC 2102 (Comm), paras 17 to 19, thei@nis
important policy interest in ensuring the effectared speedy enforcement of
international arbitration awards; the corollarywawer, is that the task of the enforcing
court should be “as mechanistic as possible”. rfercing court is neither entitled nor
bound to go behind the award in question, exploeeréasoning of the arbitral tribunal or
second-guess its intention. Therefore, under se@@G(1) if an award is entered as a
judgment then it has to be entered “in terms ofavard” :Walker v Rowe [2000] 1
Lloyd's Rep 116, 121.

13. These principles, advanced forcefully by Mse§a Cheng SC, Mr Adrian Lai with
her, for the Applicant, have indeed been followedhis jurisdiction, a jurisdiction

which, like many other jurisdictions, adopts a “utitration” approach. See, for
instance Xiamen Xinjingdi Group Ltd v Eton Properties Ltd [2008] 4 HKLRD 972,

paras 46-47 (Reyes J); affirmed on appeal : [2@09KLRD 353, para 28. This is not to
say that no practical difficulties can arise or rhaye to be dealt with by the court in the
execution of the arbitral award as a judgment.ctra issues may arise in executing the
judgment. However, as a rule, those issues dve tesolved, if necessary, only at the
execution stageXiamen Xinjingdi, paras 128-131 (Reyes J).

Arbitral award imposes no condition precedent

14. Bearing in mind these general principles, Wtdte not really disputed by

Mr Peter Ng SC for the Respondent, one turns tathigral award in the present case. |
have extracted the dispositive part of the arbavedrd. Putting aside the CIETAC letters
for the time being, it is plain that the award doesssay that the payment obligations in
paragraphs (2) to (6) are conditional or dependargaragraph (1) (return of the
sulphur). It is true that the award gives the Resient 30 days after the making of the
award to perform paragraphs (2) to (6). It is atse that whilst the award does not
impose any time limit for the performance of paegur (1), Article 49(1) of the CIETAC
Arbitration Rules provides that in such an evertphrties shall execute the arbitral
award “immediately”. Yet, it does not follow tha¢rformance of paragraph (1) by the
Applicant is a condition precedent to the Respotidgerformance of paragraphs (2) to

(6).

15. Plainly, the award does not say so. Nor dagsle 49(1), or indeed any other rules,
in the CIETAC Arbitration Rules.

16. Therefore, in the context of enforcing parabsa(2) to (6) by means of entering a
judgment “in terms of the award”, there is no qisbf imposing a delivery condition
in terms of paragraph (1) to the payment obligationder paragraphs (2) to (6). To do
otherwise would be to alter, rather than to enfptice award, something that the
enforcement court is not entitled to do.

17. Mr Ng argues that the nature of the obligatioreated under paragraphs (1) and (2)
respectively, namely, return of the remaining sulpiollowing rejection and repayment
of the corresponding price previously paid, indésatthat the respective obligations are



not independent ones. Paragraphs (1) and (2eawhard deal with a restitution
situation and seek to restore the matter to itmal status.

18. The law of restitution may vary from one jdition to another. It is for the Arbitral
Tribunal seized of the arbitration to apply thelaggble law. So far as Hong Kong as the
enforcement jurisdiction is concerned, it should@das mechanistic approach as
possible, and should not second-guess the inteafitre Arbitral Tribunal.

19. Moreover, even if one were to assume thatmeitithe goods and repayment of the
price already paid are not mutually independergamh other, still it does not follow that
the respective awards requiring the buyer to retiuerrejected goods and the seller to
repay the price received must be conditional o egiger. It is perfectly possible for a
tribunal, or for that matter, a court, to ordempedively the buyer to return the rejected
goods and the seller to repay the price receialiiag which the seller may seek
enforcement of the return obligation from the carrtas the case may be, the buyer may
apply to court to execute the award/order for repayt against the seller who has failed
to comply with the same. One must not confusetsighd obligations under the law of
restitution with awards and orders as means to gffeet to those substantive rights and
obligations.

20. ltis therefore dangerous and indeed wrorgptbehind an arbitral award and get
embroiled in the underlying dispute between théiggor an arbitral tribunal’s reasoning
for its decision. Put another way, this case fithtes the importance of adhering to the
mechanistic approach at the recognition stage.

21. By the same token, there is no justificationifposing the further condition that the
3,810.578 tonnes of sulphur must be returned ‘&nstime status and quality as and when
the same were received” by the Applicant to thenpeyt obligations under

paragraphs (2) to (6) of the award. Even undergH¢ong law, the court adopts a very
flexible and practical approach in a restitutictwaiion, particularly when the subject
matter to be returned is liable to change over tilsy practical difficulties arising

should be dealt with, where necessary, at the ¢ecstage at which the judgment is
executed. There is no basis for imposing an iiflexcondition precedent at the
recognition stage.

The CIETAC letters

22. Mr Ng prays in aid the three CIETAC lette®enior Counsel essentially argues that
the three letters are or amount to additional pptamental awards made by the Arbitral
Tribunal, and they form an integral part of thegoral arbitral award. To fully
understand Mr Ng’'s argument, it is necessary ttreuthe events leading to the issue of
these three letters and the underlying regulategynme.

23. Article 56 of the Arbitration Law of the Peepl Republic of China provides that :



“HRRETNICY, SRR RRE P EREE i
WRIEGRE L BE=1EN  ILESRIEREHIE,

“Where a clerical or calculation error is containedhe award or certain matter is
omitted from the award after the decision is magléhle arbitration tribunal, the
arbitration tribunal must make a supplement orifieation; a party to the arbitration
may, within 30 days of the receipt of the awarduest the arbitration tribunal to make a
supplement or rectification.” (English translation)

24. Article 48 of the CIETAC Arbitration Rules asa(in English and in Chinese — both
are official versions) :

“Article 48 Additional Award

Within thirty (30) days from the date on which @mditral award is received, either party
may request the arbitral tribunal in writing for additional award on any claim or
counterclaim which was advanced in the arbitraimceedings but was omitted from
the award. If such omission does exist, the allititzunal shall make an additional
award within thirty (30) days from the date of npt@f the written request. The arbitral
tribunal may also make an additional award onvia nitiative within a reasonable
period of time after the arbitral award is issugdch additional award shall form a part
of the arbitral award previously rendered.”
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25. Furthermore, Article 43(3) and (6) of the CALT Arbitration Rules stipulate that
the CIETAC stamp shall be affixed to the award #redarbitral award shall be signed by
a majority of arbitrators respectively.

26. As mentioned, the arbitral award was date@&ditember 2009. On 9 October 2009,
the Respondent’s Chinese lawyers applied undeclai8 of the CIETAC Arbitration
Rules to the Arbitral Tribunal to make a supplerakatvard to the effect that the
Applicant had to return the rejected sulphur irotigiinal status and quality to the
Respondent, failing which the Respondent would mavebligation to make any
payment awarded under paragraphs (2) to (6) cheerd.

27. The Respondent did not copy its applicatiothéoApplicant. However, CIETAC
did so on 19 October 2009. On 22 October 20@Atpplicant’s Chinese lawyers
submitted to the Tribunal its written objectiongte application.



28. On 17 November 2009, the Applicant’s lawyersiong Kong applie@x parte to
the court for leave to enforce paragraphs (2) ya{éhe arbitral award.

29. On the following day, the CIETAC Secretargsued the following letter (English
translation):

“CHINA INTRNATIONAL ECONOMIC AND TRADE
ARBITRATION COMMISSION
(2009 FHEE T80 204 861%
Dispute arising from a Sales/Purchase Contract ofuphur (Case No. G20080536)
Applicant: Shandong Hongri Acron Chemical Joint Stock
Company Limited
Arbitration Agents: Zhang Qikun, Zhang Hongwei, Qiao
Dongsheng, Sun Shunli
Respondent:tPetroChinas International (Hong Kong) Corporation
Limited
Arbitration Agents: Gao Yifeng, Jiang Jingye

In relation to the arbitration of the captionedpdite, we acknowledge the receipt of the
Respondent’s ‘Application for Supplementary Awandhich was sent to us on‘?lZ
October 2009. We also acknowledge the receipteof@pposition to the Respondent’s
Application for Supplementary Award’, in which tA@plicant commented on the said
application.

The arbitral tribunal holds the view that the rgknon the return of the goods and the
return of the payment for the goods in this caseisally the result of the termination of
the disputed contract. This is a restoration ofsthigiect matter to its original condition
under Article 97 of the Contract Law. The Respondeaught up the issue of the time
limits for the compliance with the first item ofetlaward and the second to sixth items of
the award. According to Article 49 of the Arbit@ti Regulations, the first item of the
award regarding the return of goods should beedwut immediately after the arbitral
award comes into effect. The time limit for the gdi@nce with this matter had not been
indicated in the award previously. Regarding theoad to the sixth items of the award,
the obligation to make the payments should be diggd within the period indicated in
the arbitral award, that is, within 30 days frora thate of the arbitral award.



Notice of the above matters is hereby given toptrties.
18" November 2009
Enclosure: as stated
[Stamp mark of the CIETAC Secretariat]”

30. By a letter dated 19 November 2009, the Regpat's Chinese lawyers wrote to the
Tribunal again. The material part of the lettexd® (English translation) :

“We acknowledge receipt of CIETAC Beijing Documéid. 020486 of 2009 issued by
the Arbitration Commission on 18 November 2009 wébard to the application for
additional award filed by the Respondent in thevabmentioned cas&PetroChinas
International (Hong Kong) Corporation Limited.

Based on the aforesaid document issued by therAtioih Commission, it is the
understanding of RespondesRetroChina International (Hong Kong) Corporation
Limited that the Arbitration Tribunal interprets CI ETAC Beijing Arbitral Award

No. 0305 of 2009 as follows: Applicant Shandong Hgrn Acron Chemical Joint
Stock Company, Ltd. and RespondentPetroChinalnternational (Hong Kong)
Corporation Limited shall first execute item (i)the Award; after completing the full
execution of item (i) of the Award, the partieslsbantinue to execute items (ii) through
(vi) of the Award.

We ask the Arbitration Commission and the ArbitratiTribunal kindly to confirm our
understanding by replying to this letter.”

31. Neither the Respondent nor CIETAC copied lgtier to the Applicant. Rather, on
20 November 2009, the CIETAC Secretariat issueskitond letter (English translation):

“CHINA INTRNATIONAL ECONOMIC AND TRADE
ARBITRATION COMMISSION
(2009 FHEE HETFE30221435%
Dispute arising from a Sales/Purchase Contract ofuphur (Case No. G20080536)
Applicant: Shandong Hongri Acron Chemical Joint Stock
Company Limited
Arbitration Agents: Zhang Qikun, Zhang Hongwei, Qiao

Dongsheng, Sun Shunli



Respondent:tPetroChinas International (Hong Kong) Corporation
Limited
Arbitration Agents: Gao Yifeng, Jiang Jingye
In relation to the arbitration of the captionedpdite, we acknowledge the receipt of a
faxed letter from the Respondent to us on 20th Ndper 2009. In that letter, the
Respondent requested us to clarify the sequencengpliance with the award items in
the arbitral award numbered 0305 of this case.
We refer to our letter numbered 020486. Regardieg¢lationship between the return of
sulphur and the return of the payment for the g@sdstated in the arbitral award
numbered 0305 of this case, the arbitral tribus@fithe view that if the Applicant fails
to return to the Respondent the goods under tipeiid contract in this case at the status
when the goods were originally received, then tpel&ant does not have the right to
demand the return of the payment for the goods tt@Respondent.
Notice of the above matters is hereby given toptrties.

20" November 2009
Enclosure: as stated

[Stamp mark of the CIETAC Secretariat]”

32. On 24 March 2010, the Respondent’s Chinesgdesmvrote to CIETAC asking the
latter to confirm that the two previous letters &eupplemental awards to the original
award, binding on the parties. This letter wasnpted, apparently, by an argument in
the proceedings below that the two earlier letbely came from the CIETAC
Secretariat, rather than the Arbitral Tribunal.

33. Again, neither the Respondent nor CIETAC copinés last letter to the Applicant,
who remained ignorant of it.

34. On 30 March 2010, a third letter was issuet(igh translation) :
“(2009) China Mao Zong Jin Zi No. 005046
Re: G2008053@ispute arising from a Sales/Purchase
Contract of Sulphur
Applicant Shandong Hongri Acron Chemical Joint Stock

Company Limited



Agents for the Arbitration Zhang Qikun, Zhang Hongwei, Qiao
Dongsheng, Sun Shunli

RespondenttPetroChinas International (Hong Kong) Corporation
Limited

Agents for the Arbitration Gao Yifeng, Jiang Jingye

In relation to the arbitration proceedings of tapttoned dispute, we confirm having
received and forwarded a copy of the Respondegitarireceived by this Commission
on 26 March 2010 to the Applicant. In the saiddietthe Respondent requested this
Commission to specify clearly whether the Letter 820486 and the Letter No. 022143
constituted supplementary awards which are bindmgoth parties.

The Arbitral Tribunal confirms that the Letter NiR0486 and the Letter No. 022143 as
mentioned above are supplementary explanatiorfseohtbitral Award of the arbitration
proceedings No. 020080536 and form part of the Adiitration Award.

For your attention.
Chief Arbitrator: [signature]
Arbitrator: [signature]
30" March 2010

[Stamp mark of the CIETAC Secretariat]”
Supplemental awards?
35. As mentioned, Mr Ng relies on these threetstto say that the payment obligations
created under paragraphs (2) to (6) of the origaniitral award are qualified by two
conditions precedent, that is, return of the rei@&ulphur in its original status and
quality.
36. Mr Ng does not dispute that as a general jmcan arbitral tribunal becomes
functus officio after publication of the award. It has no inhéjarisdiction to vary the
final and binding award it has published. He nbakdss argues that the Tribunal has
jurisdiction to issue the three letters by waybglemental awards pursuant to
Article 56 of the Arbitration Law and/or Article 48 the CIETAC Arbitration Rules.
37. Mr Ng's reliance on Article 56 of the Arbitia Law is, with respect, misplaced.

Amongst other things (which are not relevant) jdet56 deals with the situation where
the Tribunal has reached a decision on a partienédter or issue uder arbitration but has



omitted or otherwise failed to set out its decidioereon in the award. This is to be
contrasted with the situation catered for underchet48 of the CIETAC Arbitration
Rules. The relevant situation dealt with undeidt48 is where the Tribunal has
omitted or failed to deal with and decide upon dtenar issue under arbitration at all.
Therefore, the two Articles deal with totally difent and indeed mutually exclusive
scenarios, and Mr Ng cannot rely on both at theesme.

38. On the materials available, plainly, one isecancerned with the former situation
covered by Article 56. There is no evidence togesg that the Arbitral Tribunal has
dealt with and decided on the suggested relatiprisiween the payment obligations
imposed under paragraphs (2) to (6) of the arbdtnadrd and the prior return of the
rejected sulphur in its original status and qualityt has somehow failed to set its
decision out in the arbitral award published.

39. Furthermore, all correspondence between trieepar the Respondent on the one
part and CIETAC on the other referred only to Aeid8 of the CIETAC Arbitration
Rules, but not Article 56 of the Arbitration Law.

40. Turning to Article 48 of the CIETAC ArbitratidRules, one does find a Chinese and
an English version of the same rule; both are, ieegaven to understand, authentic
versions. The Chinese version refersiREESH whereas the English version is more
informative : “any claim or counterclaim which wadvanced in the arbitration
proceedings but was omitted from the award”.

41. In my view, given that both versions are antiteit is reasonable to read the two
together, with the more elaborate English versidarming the proper understanding of
the more succinct Chinese version. If this bectireect approach, it is immediately
apparent that the present case does not fall wittinle 48. It is common ground that
the inter-relationship, if any, between the retofthe rejected goods and the payment
obligations was never raised as a claim, countienab& even as an issue before the
Arbitral Tribunal prior to the publication of thevard. It was not “a claim or
counterclaim which was advanced in the arbitraimceedings but was omitted from
the award”.

42. In fact, even if one were to focus on the €seversion only, it is difficult to turn a
matter that had never been raised before the Tailuring the proceedings as one that
the Tribunal had “omitted to arbitrate on”, whichwhat ‘@& suggests literally.

43. In any event, even assuming that Article 48iap to the present situation, Mr Ng's
reliance on Article 48 and the three letters i fsught with difficulties.

44. First, with the exception of the original apation for a supplemental award under
Article 48 and the first letter, everything elsesngbne out of time. Article 48 requires
an application to be made within 30 days aftemtia&ing of the award, and the
additional or supplemental award to be made wiB@iays from the date of receipt of
the application. Based on the chronology of evgiisn above, it is clear that both the



second and third letters were issued out of titke regards the first letter, by itself it is
insufficient for Mr Ng’s purpose, as it simply resgo Article 49 of the Arbitration Rules
and does not say that the payment obligations ypatagraphs (2) to (6) are conditional
on compliance with the return obligation under gaaah (1), not to mention the further
condition that the sulphur shall be returned indame status and quality. It is plain that
the second letter is a much more important lettanfthe Respondent’s perspective.
However, it is equally plain that it was issued oltime.

45. Secondly, both the first and second letterewaetually issued by the CIETAC
Secretariat. They were not signed by anybodyHhmistamp of the Secretariat was
affixed to each of them. This falls foul of theyugrement under Article 43 of the
CIETAC Arbitration Rules which requires the stanflCdETAC to be affixed to the
award and the award to be signed by a majoritylafrators. The third letter was
obviously an attempt to rectify these defects.bédt, the third letter, when read together
with the first and second, might be taken to méah &n additional or supplemental
award was eventually made by the Tribunal on 30cW&010, the date of the third letter.
One could read the third letter as incorporathmgdontents of the first and second
letters. But then the third letter was issued watyof time. Equally fatally, whilst it was
signed by a majority of arbitrators, CIETAC’s stamgas not affixed to it — rather, one
still finds the stamp mark of the CIETAC Secrethaaa this letter.

46. Thirdly and even more fundamentally, as memtil) apart from the first letter, the
Applicant never had an opportunity to make subraissio the Arbitral Tribunal before
the second and third letters were issued. Givenntiportance of the subject matter
concerned, it was a gross breach of the rulestofalgustice. The Applicant never had
sight of the two letters dated 19 November 20092h¥arch 2010 which led to the
issue of the second and third letters.

47. Mr Ng seeks to overcome the time point by engthat Article 48 permits the
Arbitral Tribunal, on its own initiative, to make additional award “within a reasonable
period of time after the arbitral award is issued”.

48. This argument must be rejected. First, plasn from the three letters and the
correspondence leading to the same that the tbtieed were all issued in response to
requests made by the Respondent. They were netddsuthe Arbitral Tribunal “on its
own initiative”.

49. Secondly, if the second and/or third letteesenindeed issued by the Arbitral
Tribunal “on its own initiative”, it would only makthe breach of the rules of natural
justice in the present case even more seriouhe Tribunal was thinking of issuing a
supplemental award in the form of the second adtletter “on its own initiative”, it

ought to have afforded the Applicant an opportutotie heard. Matters that no doubt
the Applicant, if given such opportunity, would leeaddressed the Tribunal on would
include, amongst other things, whether the Tribwugiht to do so under Article 48,
whether the period of reasonable time had alreaplseld by then, and the prejudice to the



Applicant in view of the fact that enforcement predings had already been commenced
in Hong Kong.

50. As a last attempt to save the three letterd\§largues that as the enforcement
court, the court in Hong Kong must not usurp thecfion of the supervising court in
Beijing. All questions about the validity of tharée letters as supplemental awards
should have been dealt with in Beijing. The lagalirt should accept the three letters as
supplemental awards at their face value.

51. There is of course a distinction between the of the supervising court and that of
the enforcement court. That has been clearly exgidaby the Court of Final Appeal in
Hebeal Import & Export Corp v Polytek Engineering Co Ltd (1999) 2 HKCFAR 111,
136-137, in the context of resisting enforcementhen‘contrary to public policy”
ground under section 44(3) of the édbitration Ordinance

52. Admittedly, one is dealing with the recognitistage in the enforcement of a
Mainland arbitral award here. Nonetheless, fitet, role to be played by the
enforcement court and the extent to which it magriap with that played by the
supervising court must depend on the circumstantcds.not accept that the
enforcement court must accept every piece of palpeed before it that is said to be an
arbitral award or supplemental award as such, teegfaring discrepancies between the
description of what amounts to an arbitral awardugplemental award in the relevant
law or rules and what the court finds on the fafcéne so called award or supplemental
award. Secondly, there can be no dispute thagrifercement court is entitled to look at
its own public policy relating to enforcement ofd@n or Mainland awards. As
mentioned, public policy, in terms of observancéhefrules of natural justice, is in issue
in the present case, so far as the second andéktieds are concerned.

53. lItis for the Respondent, who relies on thedHetters as additional or supplemental
awards, to satisfy the Court that indeed they ach siwards.

Conclusion

54. For all these reasons, | do not accept anlyeothree letters constitute an additional
or supplemental award. In those circumstancesyidves expressed by the Arbitral
Tribunal or the CIETAC Secretariat in the thregdet are simply inadmissible in the
enforcement proceedings in Hong Kong. They musgibered. What one is left with is
the arbitral award. As explained, under the awtneke is no place for the imposition of
the suggested conditions on the payment obligatioder paragraphs (2) to (6), the
enforcement of which is sought in Hong Kong.

Outcome
55. 1 would therefore allow the appeal and sedeapiaragraphs 1 to 4 of the Order dated

25 January 2011 of the Judge. In substitutioretbfet would order that judgment be
entered in favour of the Respondent in terms chgraph (1) of the arbitral award dated



21 September 2009, and judgment be entered in fasfdbe Applicant in terms of
paragraphs (2) to (6) of the arbitral award amndrfterests on the sums of USD2,953,198
and RMB669,689.16, both at judgment rate from 2®B&r 2009 to the date of

payment.

56. As for the declaratory relief sought in paegr 3 on page 3 of the Notice of Appeal,
this judgment speaks for itself and there is neeador the grant of such declaratory
relief.

57. As for the costs below, it would be noticedtthhave kept intact the original
paragraph 5 of the Order dated 25 January 201lelyathat there be a hearing on costs
if agreement cannot be reached between the patiegefully, the parties will reach an
agreement on costs following the Court’s judgménling which the matter will be
decided by the Judge at a further hearing, no dioudxtcordance with this judgment. For
the same reason, it is not for this Court to deti @il outstanding applications and
summonses and their costs. They should be dismddsdagreement, if possible, failing
which by the Judge at a further hearing, agairccoedance with this judgment.

58. As for the costs of this appeal, | would maledsts ordenisi that they be paid by
the Respondent to the Applicant, to be taxed ifagveed, with a certificate for two
counsel. The only exception is the costs of prgpan of Bundles Al to A6 and
Bundle B. For reasons canvassed towards the eting dfearing, | do not consider that
the bundles were required at all for the purpo$elsi® appeal. | would disallow those
costs so far as party and party taxation is comeern

Hon Kwan JA :

59. | agree with the judgment of the Chief Judge.

Hon Lam J:

60. | also agree.

(Andrew Cheung) (Susan Kwan) (Johnson Lam)
Chief Judge, High Court Justice of Appeal Judge of the Court of First
Instance
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