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JUDGMENT

Chief Justice Li :

1. | have read the judgment of Sir Anthony Masord NRigree with it and the
orders he proposes.

Mr Justice Litton PJ :
Introduction

2. | have had the advantage of reading in drafABthony Mason NPJ's judgment.
As he has set out fully the background to this appeis unnecessary for me to
repeat it.

History of the proceedings

3. Itis important at the outset to bear in minattine court is here concerned with
a Convention award: an award which, in this caas,ldeen determined by a court
in the supervisory jurisdiction to have been madeanformity with the rules
governing the arbitral process.

4. It is not in dispute that every fact now religzbn by the seller for saying that
there has been violation of the most basic notamsorality and justice in the
arbitral process was known to the seller priots@pplication to the Beijing Court
to set aside the award and prior to the hearingrbdfindlay J in this jurisdiction.
And yet, no point was taken before the Beijing Gooithat effect, though points
on breaches of arbitration rules were taken.

5. Before Findlay J, the seller did not rely on pilic policyground ins.44(3)of
the Arbitration OrdinanceCap. 341 to contest enforcement. What was invoked
wass.44(2)(c)of theArbitration Ordinanceon the ground that it was unable to
present its case. The seller failed before theguddter that, on appeal, it averred
for the first time that a fundamental flaw in thrbitral process had occurred,
rendering it expedient as a matteipablic policyto deny enforcement. A court,
and especially an appellate court, ought to vieshsaucase with the utmost
suspicion.

Public policy defence

6. Section 44(3pives effect to Article V(2)(b) of the New York @eention. In
considering th@ublic policyground for refusing enforcement, it is importamt t




view the structure of s.44 as a whole. Subsecftidgi{es recognition to mutual
recognition of awards by saying: "Enforcement ofan@ntion award shall not be
refused except in the cases mentioned in thissetti

7. Subsection (2) then lists the circumstancesixiparagraphs - (a) to (f) - under
which enforcement may be refused, the onus of greofg on the person against
whom the Convention award is invoked to prove trosaimstances. Para. (f) is
particularly noteworthy. The court is empoweredemithis paragraph to refuse
enforcement if the awarthas been set aside or suspended by a competent
authority of the country in which, or under the latwvhich, it was madeThis
gives recognition to the principle that the legalidity of an award is, primarily, a
matter for the court of the supervisory jurisdiotio decide. We then come to
subsection (3) which says:

"(3) Enforcement of a Convention award may alsodbesed if the award is in
respect of a matter which is not capable of settlgrby arbitration, or if it would
be contrary to public policy to enforce the awaf&rhphasis added].

8. As can be seen, refusal of enforcement on ppblicy grounds in subsection
(3) is a residual remedy. It would be an unususéaahere the "competent
authority" in subsection 2(f) has ruled in favofitiee validity of the award, yet the
court in the enforcement jurisdiction neverthelesscludes that enforcement
should be denied for public policy reasons. Thetpralcresult, as counsel for the
appellant Ms Audrey Eu SC points out, can be extheongust: The claimant
cannotenforcethe award because the award has, in effect, hdbfred in the

eyes of the enforcement court, yet it cannot askh® arbitration to be instituted
afresh in the supervisory jurisdiction becausectht in that jurisdiction
hasupheldits validity.

9. The expressiopublic policyas it appears in s.44(3) is a multi-facetted cphce
Woven into this concept is the principle that cewftould recognise the validity of
decisions of foreign arbitral tribunals as a mattiecomity, and give effect to

them, unless to do so would violate the most hasions of morality and justice.

It would take a very strong case before such alusimn can be properly reached,
when the facts giving rise to the allegation hagerbmade the subject of challenge
in proceedings in the supervisory jurisdiction, andh challenge has failed.

The facts

10. It is an admitted fact that the seller receiaambpy of the experts' report in
mid-December 1995. Sir Anthony Mason NPJ has inuggment referred to the
letter of 4 January 1996 from the tribunal to takes, where the Chief Arbitrator's
presence at the inspection was disclosed. There fieegher submissions thereafter
from the seller, in the course of which the sadigked that the American
manufacturer of the equipment Jacobson Inc. be ragdety to the arbitration



proceedings or be called as a witness to explanidfects in the equipment. Not
surprisingly this was declined by the tribunalitireply dated 25 January 1996
the tribunal went on to say:

"If you have any opinion on the contents of theerkpssessment report, please
submit the same in writing to the Tribunal beforeFebruary 1996."

11. The seller responded on 14 February 1996 withithyy submissions and ended
up by saying:

"The equipment has up to now failed to attain tigets prescribed in the
Agreement. Although this was not caused by thébdedite act of ... the seller, and
[the seller] was in fact a victim, [the sellerpmdling to assume its own
responsibility of compensation if the equipmenteigairable ...."

12. There was then an admission of liability tottivee of US$55,994.38 and RMB
77309.39. This was followed by a request that tibeimal should postpone making
an award for two months. Not surprisingly, this was accepted by the tribunal
which then published its detailed award on 29 Mdre86.

13. On the facts | conclude that the seller conoeghere near establishing a case
for intervention by the court on public policy grals. As | read the Court of
Appeal's judgment, it was led astray by the notia, at the inspection at the end-
user's factory, there was some process of assetefrtae state of the equipment
by the Chief Arbitrator in the presence of the eigéout in the absence of the
other two arbitrators, and of the seller. Whethmhsa process, had it occurred,
might have brought the case within s.44(3) is keedi@ point. There is no
evidence that this had occurred. On the evideheeChief Arbitrator was there to
ensure propriety of conduct on the part of the egpbe was not there to form any
kind of judgment on the state of the equipment,wiloether modification of its
design was possible. The arbitral tribunal ultimabased its award on the report
of the experts, not on the Chief Arbitrator's ewdilon of the state of the
equipment. As to the contents of the experts' tefite seller had ample
opportunity to comment and to challenge its conchs

14. The Court of Appeal, in my judgment, made farnauch of the so-called
briefing by the technicians on the history of tiggipment, when the experts
attended at the end-user's factory, accompani¢deb@hief Arbitrator. On the
evidence, this was the first view of the equipm@nthe experts. They had been
appointed by the tribunal at the seller's requedd, their initial task was to see
whether, as the seller contended, the equipmertitrbeymodified so as to perform
to the contract specification. That was the fodusie "briefing". On these facts, it
was not open to the Court of Appeal to concludettaseller, being absent at the
inspection, had been prevented from presentingides of the case. The inspection



at the factory was not a "hearing" nor was it acegson for either party to present
its case.

Article 32 of the CIETAC Arbitration rules and Arkc45 of Arbitration Law of
the PRC

15. The Court of Appeal found as a fact that thexe: een breaches of Articles 32
and 45 (Article 32 says: "The arbitration tribunia&s hold oral hearings when
examining a case. At the request of the partiesitbrtheir consent, oral hearings
may be omitted if the arbitration tribunal also uhsethat oral hearings are
unnecessary, and then the arbitration tribunal exaynine the case and make an
award on the basis of documents only." Article d¥%ss "The evidence should be
demonstrated only at the tribunal session, angdniges have the right to question
the evidence"). The Court of Appeal made its figgidespite the conclusion of the
Beijing Court that there had bera breaches of the arbitration rules. The Court of
Appeal's findings cannot stand. The "rules" whicphhan this jurisdiction are
those set out in s.44(2) of the Ordinance. Befamdlgy J the seller invoked
S.44(2)(c) and failed. It did not appeal againat finding but, in the Court of
Appeal, invoked d@ifferentprovision, s.44(3), on the basis tpablic policywas a
common-law concept which had no equivalence in RRC As put by the Court

of Appeal:

" In the present case, the defendant's main coateistthat it would be contrary to
public policy to enforce the award under s.44(3jhef Ordinance. We doubt
whether the defendant would have been able toorelyis ground when it applied
to set aside the award before the Beijing Couré idarest equivalent in the
statutory provisions of the PRC is the second papdgof Art 260 which refers to
the 'social and public interest of the country'. €bacept of public policy in Hong
Kong is something which is generally part of thencoon law and it is difficult to
see how it could be the same as that relatingetéstitial and public interest' of the
PRC."

16. There was no evidence before the Court of Apge#b the circumstances
under which enforcement of a Convention award miightefused under the
second paragraph of Article 260, on the groundéh&ircement would be against
the "social and public interest of the country”. Twurt of Appeal simply
assumed that the grounds under that rubric mustssadly be very different from
those comprised in theublic policydefence in s.44(3) of the Hong Kong
Ordinance, and therefore concluded that, despitmfaaken proceedings in the
Beijing Court to contest the award, it was opeth®seller to resist enforcement in
Hong Kong. | have already explained earlier whyt tmnclusion is, in my
judgment, erroneous. Whether that view be righwiang there was no warrant in
my judgment for the Court of Appeal to embark uparollateral issue, to enquire
into alleged breaches of Articles 32 and 45 ofiWtaenland rules concerning
arbitration. Its jurisdiction was confined to en&ning an appeal against Findlay



J's finding that the rule in s.44(2)(c) of the Hdfwng Ordinance governing the
arbitral proceedings had not been breached. Atiibre was no appeal against
that, the matter should have ended there.

Estoppel

17. Estoppel, a term developed in the English laegpifity, does not lie
comfortably in the context of enforcing a Conventaward. It is not a legal
concept of universal currency among the contractages to the New York
Convention. If what is suggested éstoppeak no more than this, that a party
invoking s.44(3) must act igood faith that he must not string the claimant along
by taking procedural points in contesting the awardl then, when all else has
failed, attempts to resist enforcement by takimpmialic policypoint for the first
time, then this is no more than expressing andduat of public policy, as
expressed in s.44(3). In my viestoppehs such cannot be an answer to the
seller's application to refuse enforcement in tlaise, and it is fruitless to inquire
whether the "issues" now raised are the same asndar to, the ones put before
the Beijing Court. Rather, the point should bequt broader basis. Having
regard to the seller's conduct, a court in Hongdsimould be slow to entertain its
application to refuse enforcement of the award.

Conclusion

18. In my judgment, on the facts of this case siller has come nowhere near
proving a case for refusing enforcement based otigpolicy grounds. | would
allow the buyer's appeal and make the orders a&rfitony Mason NPJ has
proposed.

Mr Justice Ching PJ :

19. | agree with the judgment of Sir Anthony Ma$tfdJ, and with the orders he
would make.

Mr Justice Bokhary PJ :

20. This appeal is concerned with the enforcemeHioing Kong of a Convention
award i.e. an award made in pursuance of an atbitragreement in a State or
territory, other than Hong Kong, which is a padythte New York Convention.
The full facts are set out in the judgment of SithAany Mason NPJ. | respectfully
agree with him, and wish only to emphasise thevalhg matters.

21. In the Court of Appeal's judgment deliveredioy Chief Judge, two crucial

statements as to the facts are made. The firnsais'the award ... was apparently
based on the condition of the equipment as asseéysth@ experts and the Chief
Arbitrator during the inspection”. And the secome pimmediately following the



first, is that: "How far they were influenced byethriefing of the [appellant
buyer's] staff in the absence of the [responddtdrses unknown"”. The
implication is that the experts and the Chief Awdidr were - and therefore the
award itself was - so influencedtomeextent.

22. If | had felt able wholly to share the CourtAgpeal's view of the facts, |

might have been disposed to affirm the result witickached, which was to refuse
enforcement of the award. It might be mentioned ifithe facts were indeed as
the Court of Appeal saw them, the seller may, floiva know, have succeeded in
its application to the court in the supervisorygdrction, the Beijing No. 2
Intermediate Court, for the setting aside of thamwBut the evidence does not
support the Court of Appeal's view of the factscéwling to the Arbitration
Tribunal, the Chief Arbitrator accompanied the expenerely to see that they
went about their work properly. There is no evidetiat he made any assessment
of the condition of the equipment during the ingjec Nor is there any evidence
that anybody briefed him during the inspection.

23. What the evidence suggests is as follows. Talnieians, who were in the
end-user's employ but acted as agents for the paysisted the experts to the
extent necessary for them to carry out the inspectit was of course the seller
itself which had wanted an inspection done.) Prbbtiie technicians did tell the
experts, in the Chief Arbitrator's hearing, whad lgane wrong in the past. But that
would have been of limited importance since thesetgpwere not there to consider
what the equipment had failed to do. They were eored to discover what the
equipment could be made to do through modification.

Inability to present case?

24. True it is that the seller did not attend thepettion because it had not been
notified of it. And | think that this lack of nogcdid provide the seller with some
cause for complaint. But in all the circumstan@esluding the seller's inaction
after discovering the existence of this cause éonmlaint, | do not think that the
complaint can legitimately be taken so far as totkat the seller had been unable
to present its case.

25. That is the end of the seller's first submissidms is the submission that
enforcement of this award should be refused usdeli(2)(c)of theArbitration
OrdinanceCap. 341 which provides that enforcement of a Conventivara may
be refused if the person against whom it is invgiexves that he was unable to
present his case. It fails.

Contrary to public policy?

26. What remains is the seller's second submis$ias.is the submission that
enforcement of the award in question should besezfuundes.44(3)of



the Arbitration Ordinancevhich provides that enforcement of a Conventioarawv
may also be refused if it would be contrary to pupblicy to enforce the award.
Here the seller's argument runs thus. The Chiettratbr had, in the seller's
absence, been in contact with the buyer's emplayeagents. This involved
justice not being seen to be done. And it gaveapipearance of bias. Accordingly,
the argument concludes, it is contrary to publikgydo permit enforcement of the
award in Hong Kong.

27. In my view, there must be compelling reasorisreeenforcement of a
Convention award can be refused on public poliougds. This is not to say that
the reasons must be so extreme that the awardddis cursed by bell, book and
candle. But the reasons must go beyond the minimbioh would justify setting
aside a domestic judgment or award. A point tolaingffect was made in a
comparable context by the United States Supremet @oM itsubishi Motors
Corp. v. Soler Chrysler-Plymouth Inc. 473 US 6141985). There the question
was whether an antitrust claim was to be refemeathitration outside the United
States. In holding that it was, the majority séid {at p.629):

"... concerns of international comity, respecttfa capacities of foreign and
transnational tribunals, and sensitivity to thechekthe international commercial
system for predictability in the resolution of disgs require that we enforce the
parties' agreement, even assuming that a contaytwould be forthcoming in a
domestic context".

The considerable strength of this demand for comigpparent from what it was
able to overcome, namely the advantages of dewafitihgantitrust claims by way

of litigation in the United States rather than bgywof arbitration elsewhere. These
advantages are detailed in the dissenting judguofahe minority.

28. When a number of States enter into a treagytorce each other's arbitral
awards, it stands to reason that they would do $lod realization that they, or
some of them, will very likely have very differemitlooks in regard to internal
matters. And they would hardly intend, when entgritio the treaty or later when
incorporating it into their domestic law, that teefifferences should be allowed to
operate so as to undermine the broad uniformitclwvimust be the obvious aim of
such a treaty and the domestic laws incorporating i

29. In regard to the refusal of enforcement of Gmion awards on public policy
grounds, there are references in the cases argttewhat has been called
“international public policy". Does this mean sost@ndard common to all
civilized nations? Or does it mean those elemeidsSiate's own public policy
which are so fundamental to its notions of justita its courts feel obliged to
apply the same not only to purely internal matterseven to matters with a
foreign element by which other States are affectadihk that it should be taken
to mean the latter. If it were the former, it woblecome so difficult of



ascertainment that a court may well feel obliged the Supreme Court of India
did in Renusagar Power Co. Ltd v. General Electric Co. Yearbook Comm.
Arb'n XX (1995) 681 at p.700 ? to abandon the defocit.

30. None of this is to say that the proper appraosaisular. It is eclectic for this
reason. When deciding, under this approach, whé&themforce a Convention
award made in circumstances where a domestic judigone@ward would have to
be set aside, it is appropriate to examine howhiaicourts of other Convention
jurisdictions have been prepared to go in enfor€ngvention awards made in
circumstances which do not meet their domestiadstats. Thus many Convention
courts' decisions were cited in this appeal. Thesgsobns include that of the
Italian Court of Appeal ilBobbie BrooksInc. v. Lanificio Walter Banci

s.a.s. Yearbook Comm. Arb'n IV (1979) 289 at p.292. Teadrt permitted
enforcement of a Convention award made in the dritates even though the
award contained no reasons while the giving ofaeagor decisions was a
principle of the ItaliarConstitution

31. In my judgment, the position is as follows. @efa Convention jurisdiction
can, in keeping with its being a party to the Cartiam, refuse enforcement of a
Convention award on public policy grounds, the aiaust be so fundamentally
offensive to that jurisdiction's notions of justitet, despite its being a party to the
Convention, it cannot reasonably be expected tdasle the objection.

32. The learned authors of "Mustill & Boyd: The LawddPractice of Commercial
Arbitration in England", 2nd ed. (1989) point oupa?50 that "the general
principles of law relating to bias apply in the saway to arbitrations as to other
tribunals"”. They then continué{d.) by drawing a distinction between, on the one
hand, "bias in the strict sense, namely a predispodo decide a dispute in a
particular way" and, on the other hand, "the situnain which the arbitrator
conducts the reference in a way whickasd to beunduly favourable to one

party". (Emphasis supplied.)

33. In the present context, | think that a distmtican and should be made
between the effect of actual bias and that of apypdias. (When | say "bias" |
mean a lack of the impartiality required of judgesl arbitrators.) Actual bias
would be more than our courts could overlook eveene the award concerned is
a Convention award. But short of actual bias, hdbthink that the Hong Kong
courts would be justified in refusing enforcemeha@onvention award on public
policy grounds as soon as appearances fall sharhaf we insist upon in regard to
impartiality where domestic cases or arbitratioressa@ncerned. Our stance must
be that something more serious even than thatisresl for refusing such
enforcement. In adopting such a stance, we woulgrbeceding in conformity
with the stance generally adopted in regard to @otiwn award enforcement by
the commercial jurisdictions whose decisions froouad the globe have been
cited to us by leading counsel for the buyer.



34. Leading counsel for the seller cited the denisiothe House of Lords im re
Pinochet (published on the Internet on 15 January 199%ahticular, he places
reliance on Lord Nolan's statement that "where riygartiality of a judge is in
guestion the appearance of the matter is just psriant as the reality”. That was
said in the context of a judge's position whereginestion was whether a former
head of state whose extradition was sought foresiagainst humanity could
resist liability to such extradition by a plea ofmunity based on his having been a
head of state at the time of the alleged crimea.dontext like the present,
however, | think that the courts cannot avoid thegtion of whether or not there
wasactualbias. They must decide the matter upon the anatéat question,
thorny as such a question can be. | do not thiaktths is asking too much. After
all, where the appearance of bias is strong enatigan lead to an inference that
actual bias existed. Moreover, if things had beearsatisfactory that the party
against whom enforcement is sought had been ut@plesent his case, that
would have provided him with a separate basisdsisting enforcement.

35. There is no attack on the good faith of the CAibitrator or any of the other
arbitrators. That being so, once the seller's argtithat it had been unable to
present its case breaks down, there remains iaittimstances of this case
simply no warrant for saying that it would be camyrto public policy to enforce
the Convention award in question. It is unnecesdbeyefore, to consider the
pleas of waiver and estoppel raised by the buyainagthe seller.

Conclusion

36. Despite the able arguments advanced by leadungsel for the seller, | am of
the view that the buyer is entitled to succeedl, $mwo, would allow the appeal,
with costs here and below, so as to restore thstration of the award and the
judgment entered in the buyer's favour pursuastith registration. Finally, |
consider it only fair to the learned judges of @wurt of Appeal to say this. One
normally expects that the facts would have beetedmut before a case reaches
this Court. But my distinct impression is that tearned judges of the Court of
Appeal received considerably less assistance srdeg the facts than we
received.

Sir Anthony Mason NPJ :

37. This appeal arises out of proceedings to enfamc&rbitration Award ("the
Award") made by an Arbitration Tribunal within ti&hina International Economic
and Trade Arbitration Commission ("CIETAC") on 29 Mar1996 in favour of the
appellant (plaintiff). The Award ordered the respemiddefendant), a Hong Kong
company, to refund the purchase price paid unden&act and to pay
compensation to the appellant, a Mainland comp@aggether with interest and
costs. The Award also directed the appellant tarmetio the respondent certain
equipment supplied under the contract.



38. The appellant obtained an order ex parte by lrdahaon 23 July 1996
granting leave to enforce the Award and the appe#atered judgment on that
date. The respondent applied on 13 August 1996 ssde the grant of leave and
the judgment. At the request of the respondentagpdication was adjourned
pending the determination by Beijing No. 2 Intermagel Court ("the Beijing
Court") of an application by the respondent toesate the Award. That
application was refused. On the resumption of tbegKong proceedings,
Findlay J. refused to set aside the grant of l@akthe judgment. The Court of
Appeal (Chan CJHC, Nazareth V-P and Keith J.) adldan appeal from the
orders made by Findlay J. and set aside the gfasawe and the judgment.

39. The questions for determination in the appe#iitocourt concern issues of
natural justice in the arbitration and apparens loia the part of the arbitrators.
These issues arise out of an inspection by expepisirted by the Tribunal of
equipment supplied by the respondent under itsaciivith the appellant. The
experts had been appointed to examine the equipsnentake a report. The
inspection took place at the end user's factorydsiho notice of the inspection
was given to the respondent, it did not attendribpection. The Chief Arbitrator
accompanied the experts. The respondent claimsathiiie inspection, the
technicians who installed the equipment communitati¢h the Chief Arbitrator.
The respondent also claims that, after deliverhefdaxperts' report, it was denied
the opportunity of a hearing at which it could @sttthe report. Other questions
which arise in the appeal are whether the respdnsi@necluded from raising the
natural justice and apparent bias issues by reafsiie decision of the Beijing
Court, the respondent's conduct in the arbitradio its failure to raise the ground
of bias either before the Beijing Court or Findlay

The contract

40. By a contract dated 29 April 1993, the respohdgreed to sell to the
appellant a set of equipment, together with aceessdools, information and
drawings, for the recycling of rubber tyres for tb&al purchase price of
US$1,281,029 which included the cost of trainimgtallation, testing and
commissioning. The contract provided that the sgil@aranteed that

"under the circumstances of correct installatiayrpmal operation and
maintenance, the goods shall be in good operatiaditons within 18 months
from the date when the goods arrive at the podestination or within 12 months
after the issuance of the testing and approvaificete..."

41. The contract provided two sets of rules for @tsipn and recovery of
compensation. The relevant rules in the presemt sifsulated that if, during the
warranty period mentioned above, the quality ocH#mations of the goods were
found not to be in conformity with the contract,dmfects were found in the goods,
the buyer should apply to the Import and Export @ity Inspection Bureau for



an inspection of the goods and make a claim forpsrsation based on the
Inspection Bureau's inspection certificate.

42. The equipment was manufactured by Jacobsolf"laobson™), a United
States manufacturer. The appellant had paid 93%tegburchase price by the time
the two shipments in January and February 1994ecétjuipment were delivered
to the end user factory of Qinhuangdao Chenggorimp&uPowder Co. Ltd
("Chenggong Rubber") in China. That company, a$ agethe appellant and the
respondent, signed the contract.

43. The testing and commissioning of the equipmext elelayed by the failure of
the respondent to supply equipment drawings onldéite specified in the contract.
Installation of the equipment was completed on L8ust 1994. It was not until
late September 1994 that the respondent and Jatshsohnicians carried out
testing and commissioning at the end user facryhiree weeks. They were
unable to achieve production. Despite further é&ffby American engineers sent
by Jacobson in December 1994, including the ma&figodifications to the
equipment, it was unable to produce products thalidcmeet the standard
stipulated by the contract. They made various praigas other modifications
which would not have resulted in the productio®@fmu’. The contract stipulated
that the equipment would produce rubber powdenédineness of the standard
known as 50 'mu’ at a certain rate and 80 'muledser rate. The equipment was
unable to produce rubber powder conforming to stextdard. 80 'mu’ is finer in
size than 50 'mu’.

44. The respondent and Jacobson proposed varioufigatdns which involved a
lowering of the product specifications. They wenacceptable to the appellant.
On 8 May 1995, the Inspection Bureau certified that

"the quality and performance of the equipment adidaomply with the Contract
and was caused by defective equipment produceldeogeiler.”

The appellant then decided to seek compensatidoréaich of contract.
The arbitration

45. On 15 May 1995, the appellant referred theudespo CIETAC for arbitration,
pursuant to cl. 19 of the agreement. In additioth&two arbitrators appointed by
the parties, a Chief Arbitrator was appointed b TAC. The appellant claimed
that by reason of the equipment's failure to fuorcproperly and to meet the
stipulated production capacity, the respondentiw&sndamental breach of
contract. The appellant sought rescission, refunti®fprice paid, interest and
damages.



46. In its defence filed on 24 July 1995, the resjamt admitted that the
equipment failed

"to function properly nor meeting the requiremesftproduction capacity as set
out in the agreement.”

The defence also stated

"the main reason why the rubber recycling equipmewbuld not function
normally was that some pieces of the equipment faatured by the manufacturer
were defective in quality, and that valid and tignglsting and commissioning
work was not provided."

According to the defence, Jacobson was resportsibtbe failure to resolve
problems that arose during the testing and comanmisgsy of the equipment. The
defence contained a request that Jacobson be jagadespondent in the
arbitration. The respondent nevertheless deniddtibee was
afundamentabreach of contract and claimed that the equipmastnot worthless
and could be modified to achieve the stipulatedlpction capacity. Accordingly,
the respondent requested the Tribunal to appdietrélevant authoritative
organization" to assess the equipment, to contsmguality and performance and
to propose a "reasonable modification plan”. Thewe# asserted that the
compensation claimed by the appellant exceedelb$isat suffered from the
breach of contract. It is important to note that tespondent was not, in its
defence, putting forward a modification plan pragbdy itself or Jacobson. It
intended that the organization to be appointed dvaame forward with such a
plan.

47. At the oral hearing which took place on 10 ®etal995, the Tribunal agreed,
at the request and at the expense of the respordexpoint experts to examine
the equipment and to make a report. The Tribunaliapggbexperts from VETAC
(Vision Economic Technology and Consulting Compakiyien the experts went
to the end user's factory for that purpose, thpdoson lasted a whole day. Two
technicians, described in the Court of Appeal'gjodnt as "the plaintiff's
technicians”, were present to demonstrate thellatiten and operation of the
equipment. | leave for later consideration the abtar of the technicians, what
happened at the inspection and whether there wasammunication by the
technicians to the Chief Arbitrator.

48. The experts' report was delivered in Novemb&61But the respondent did
not receive a copy until 15 December. Contranh®respondent's hopes, if not
expectations, the report found that the equipmeuldcnot be modified so as to
achieve the production capacity stipulated by th@ract.



49. After receiving the experts' report, the Triuinvited supplemental
submissions from the parties. Thereafter the redpamrmade a further submission
on 29 December 1995 and two supplemental submissior20 January 1996 and
14 February 1996. The last two submissions wereeraftdr the respondent had
received from the Tribunal a letter dated 4 Jan@886 in which the Tribunal
gave an account of the inspection. The respondaim<that the letter constitutes
evidence that there were improper communicatiohsden the technicians and
the Chief Arbitrator in the absence of the responhdé/ing rise to a case of
apparent bias. Yet the respondent did not raisepibint until the matter reached
the Court of Appeal. It was not a ground advanceitie application to the Beijing
Court or, for that matter, before Findlay J.

50. The respondent's submission of 20 January 1898ignificance for the
outcome of this appeal. The submission stated

"the Respondent, as a trading company, is unahladerstand the technological
and functional aspects of the equipment as a pwiesl. Therefore, once the
arbitration process was started, the Respondentgubout that it was absolutely
necessary to request the American Company to taempthe hearing (whether
the American Company was willing to do so is a sajgamatter) for the purpose
of clarifying the facts ... Even if the American Goamy was unable to act as a
respondent ... it was still necessary to askqigdrve as a principal withess."

In the submission, the respondent requested thedailio require Jacobson, "to
serve as the principal witness" and also requdbktedribunal in the arbitration to
hear the observations of Jacobson on the assessradatby the experts and to
postpone the making of an award until these stagsleen taken and the Tribunal
was in position to review the defence of Jacobedhe claim which the
respondent was to make against it. Otherwise thm®sion did not challenge any
particular part of the report; nor did it seek aiimeg so that the respondent could
guestion the experts, call withesses or presedeace.

51. The Tribunal responded to the submission bysnefua second hearing, stating
that it could not compel or call the American compé# give evidence. The
Tribunal sought the respondent’'s comments on thertesxpeport before 16
February 1996.

52. In its last submission of 14 February 1996 rédspondent sought a
postponement of the making of an award for two in®td enable the comments
of Jacobson on the experts' report to be procurddant to the Tribunal. It seems
that the respondent had not previously taken gtepbtain such comments. The
Tribunal refused a postponement on the ground ligatase had already taken too
long.



53. The Award, after reciting the appointment oféixperts, at the request of the
respondent and with the consent of the appellargccordance with article 39 of
the CIETAC Arbitration Rules, went on to set out substance of the experts'
report and their conclusion that the modificatisogmsals put forward by
Jacobson were "completely unacceptable”.

54. The Award stated

"It would be good if partial replacement and mazhfion of the existing
equipment will satisfy the required performancedurct quality and the quantity
stipulated in the Contract and will also minimike toss of both parties."

The Award went on to find that the equipment wasoapable of modification in a
way that would meet the requirements of the conhtraelation to production and
that

"It should be regarded as reasonable for the [&prighot to have accepted such
modification plan which will cause a long-term ldeghe factory."

In reaching its conclusions the Tribunal placedrale on the experts' report, the
contents of which were set out in some detail.

55. It is clear that the experts' findings weredoiagery largely on technical
assessments made by experts which took place soenatier the inspection of the
equipment at the factory. Chinese experts withveeleexperience were invited to
study the technical aspects of the equipment angktformance. Comparative
analyses with similar equipment in China and otmemtries were made. Defects
in the equipment and the causes of those defectsidentified. The possibility of
modification was considered and rejected by thedgms stated in these terms in
the Award :

"The several modification proposals made by Jacolisgeneral retained the
original technology and procedure ... As the pptecand technology of the
original system was unreasonable, such modificairoposals could not possibly
produce expected results. Regarding lowering tladitgjuof the products by only
producing products of sizes 40 'mu’ or above, & fw@ancially not feasible."

The Court of Appeal

56. The Court of Appeal accepted, and it is notwtisg in this Court, that the
Award is a Convention award to which Part IV ofAngitration OrdinanceCap.
341, ("the Ordinance") applies. Section 2(1) of theli@ance defines "Convention
award" to mean




"an award to which Part IV applies, namely, an awvaade in pursuance of an
arbitration agreement in a State or territory, pthan Hong Kong, which is a
party to the New York Convention."

| do no more than refer to the discussion of thadter in the judgment of the Court
of Appeal.

57. The Court of Appeal also concluded that, eveepating that the inspection
was not conducted for the purpose of determiningtiadr the equipment was
defective, an inspection was material in decidifgetlier the equipment could be
modified and what type of award should be madeak necessary to determine
whether the purchase price should be refunded h#hebmpensation should be
paid and, if so, how much. So the condition oféqaipment on inspection was
relevant to the outcome of the arbitration and pas$ of it.

58. The Court of Appeal held that there were privai@munications from the
appellant's technicians to the Chief Arbitratoridenced by the experts' report and
the letter dated 4 January 1996 from the Tribumal,that the inspection might
have affected the quantum of compensation, if lsat e respondent's liability.

59. Having dealt with the facts in this way, thsardships concluded that, in
accordance with s. 44(3) of the Ordinance, it wdaddcontrary to public policy in
Hong Kong to enforce the Award. This conclusion wased on the perceived
departure from natural justice and apparent biahemart of the Tribunal, which
arose from the communications made by the app#lgedhnicians to the Chief
Arbitrator and the experts, and on the view thatrfsspondent was denied a proper
opportunity to present its case by reason of thieuhal's failure to hold a further
hearing in relation to the matters which had arfsem the inspection and the
experts' report. The Court of Appeal dealt withsthenatters as policy
considerations under s. 44(3). The appellant'sraeg that the Court should
exercise a residual discretion to order enforcejrex@n in a case where
enforcement would be contrary to public policy, wejgcted.

Issues of fact

60. Before turning to the issues of law which anisthis appeal, it is necessary to
determine the contested issues of fact. Miss EuoB@é appellant submits that
the Court of Appeal was in error in stating that ihspection took place at
theappellant'sfactory and that the reports made to the expétteeanspection
were made by thappellant'stechnicians. That the inspection took place atti
user's factory is clearly established by the ewdelt is also clear that the
technicians were not members of the appellantt sta

61. Itis, however, necessary to take accountefeéhationship between the
appellant and the end user Chenggong Rubber. Icotiteact, to which that



company's representative is a signatory, the eadsusctory is described as
"Buyer's Factory". The seller's guarantee was aeduin the contract at the request
of those controlling Chenggong Rubber, accordintpéoappellant's reply to the
respondent's defence in the arbitration. And thpelgnt's claim to compensation

is little more than a reflection of the loss cladre have been sustained by
Chenggong Rubber. In this situation, the inferaadgesistible that, in the
arbitration, there was a close identity of intetestiveen the two companies.
Accordingly, it is of little or no significance ththe Court of Appeal may have
misdescribed the factory as the appellant's factory

62. It seems that much, if not all, of the appeltaevidence relating to the
installation, testing, commissioning and perforneatthe equipment came from
the factory. Mr Zhang Shan, the Deputy Presidedt@eneral Manager of
Chenggong Rubber, made the principal affirmatiosupport of the appellant's
case in answer to the respondent's applicatioattassde the judgment entered by
Leonard J.

63. On a fair reading of that affirmation, it iss®nable to infer that the two
technicians, stated by Mr Zhang to be present angpection, though not officers
of the appellant, were technicians who had beesepteat the installation and
testing of the equipment by Jacobson and contrbiiteir knowledge and
experience to the appellant's case that the equitpwess defective and that the
Jacobson modifications tested in December 199aliadvork satisfactorily. Once
this fact is appreciated, it is scarcely to thenpto say that the technicians were
not employees of the appellant.

64. Then there is the question whether there wasammnunication to the Chief
Arbitrator. Miss Eu SC for the appellant submitatflon the evidence, the Chief
Arbitrator attended the factory on the day of tgpiection for the sole purpose of
ensuring the impartiality and independence of ttpeds' examination. The letter
dated 4 January 1996 from the Tribunal to the redgors lawyers, after referring
to the appointment of the experts, stated :

"For the examination at the spot, the ... Tribuetcted the Chief Arbitrator, and
invited the officers of the Secretarial Office tarficipate. To ensure the
impartiality and the independence of the expexr@irenation, working conditions
were set for the expert people, they were ablémbave any unilateral
communication with the staff of either party, aeflsed to accept any treatment
of hospitality, meals, gifts... etc. Upon listeniaigthe spot to the seminars of the
technicians who participated in the installatiod &sting, they only made records
of the same, and did not give any comments ...

According to Article 38 of the Arbitration Rulefe... Tribunal shall have the right
to arrange for independent expert investigatiod, @gmes not necessary be required
to inform both parties to be present. Since thepegent in this case could not



meet the conditions of the test running, the .bdmal considered that it was not
necessary to inform both parties to be present.”

The letter went on to say :

"As far as the seminars, discussions, compilatramting etc. of the contents of the
expert examination report were concerned, the ibumal and the staff of both
disputing parties had not [been] invited to paptate."

65. The import of the last sentence is by no mebaas.dt appears, however, to be
directed to "seminars" or discussions between éxpexther than a presentation or
explanation of installation and testing by the tectans) and to other matters
going to the preparation and printing of the replodb not read the sentence or, for
that matter, any other part of the letter as demjtmat the Chief Arbitrator attended
the inspection and heard what the technicians dnadyt.

66. The significance of the reference in the ldtigkrticle 38 - Article 39, not
Article 38 was mentioned in the Award - is thaduthorizes the Tribunal to
undertake investigations and collect evidence ®own initiative. The Article
would, it seems, enable the Chief Arbitrator onddebf the Tribunal to collect
evidence and listen to statements made by theiteahs at the inspection, in the
absence of the parties or their representativegelins also that, under Article 38,
the attendance of the parties at the inspectiorregsred only if the Tribunal
deemed it necessary.

67. The Award itself stated that the experts

"conducted a detailed inspection of various aspafdise equipment's original
design, including technical performance ... inatah, and testing and
commissioning"

and

"listened to reports made by those technicians kndtbtaken part in the installation
and testing of the equipment.”

68. Neither the letter, nor the Award, nor theraffition of Mr Zhang, asserted

that the Chief Arbitrator absented himself from #imeual inspection or the
presentation and the reports made by the techsiciam these facts, it would be
reasonable to infer that the Chief Arbitrator papiated in the inspection and heard
what the technicians had to say.

69. Whether the Tribunal indicated, on 10 Octob&5] $hat inspection would be
conducted in the presence of the representativiestbfparties is an issue that | am
unable to resolve. The affirmations filed by thetiga are in conflict. It does not



appear that attendance by the parties at the ingpdormed a part of the order or
decision made by the Tribunal appointing the expeardswas attendance by the
parties mentioned in the respondent’'s defence iohvduch an appointment was
sought.

Application of the CIETAC Arbitration Rules and thR@ Arbitration Law

70. It is common ground between the parties tr@aQHETAC Arbitration Rules
and PRC Arbitration Law governed the arbitratione TPourt of Appeal found that
there was no breach of these provisions, exceprtizle 32 of the Rules and
Article 45 of the Law. | am unable to accept thaliimy that there was a violation
of these two Articles. Although Article 32 requiras oral hearing, there was an
oral hearing on 10 October 1995, and there is imeace that what happened
subsequently amounted to a breach of Article 32.

71. Article 45 of the Law provides

"The evidence should be demonstrated only at thartal session, and the parties
have the right to question the evidence."

Again there is no evidence that what happened atadua a breach of this
provision. Nor, apart from the belated attempthsy iespondent, in its submission
of 14 February 1996, to obtain the comments of 3s@mo on the report, did the
respondent seek to exercise a right to questiorehart.

72. The judgment of the Beijing Court records tHevant grounds advanced by
the respondent on which the Award should be sdeasid rejected them. The
Court concluded :

“[n]o circumstances existed which would require ¢b#ing aside of the ... Award
in accordance with the provisions under the lawd, e arbitration procedures
were in compliance with the Arbitration Rules."”

73. This conclusion entails that there was no vimtadf Article 53 of the Rules
which required the Tribunal to make its award

"In accordance with the facts of the case, thedad the terms of the contracts,
international practices and the principle of fagmand reasonableness."

There is, accordingly, no basis on which we couldlide to accept the conclusion
reached by the Beijing Court that there was compg&awith the relevant
provisions of Chinese law.

74. There is no evidence that it was open to theoredent to take action under
Chinese law to require the Chief Arbitrator to wiithw or to enforce his
withdrawal on the ground of misconduct. In the alsseof evidence, we would be



justified in presuming that Chinese Law on the tapithe same as that of Hong
Kong. The matter is dealt with in Articles 34 to &%the Rules, in which provision
is made for removal for misconduct. But there isemmence as to the precise
operation of these Rules.

75. Article 45 of the Rules provides that a parhyovknows or should have known
that a provision of the Rules has not been compligia yet proceeds without
raising his objection in a timely manner shall leemhed to have waived his right
to object. Article 45 gives effect to an importaninciple, not confined to Chinese
law, namely that a party to an arbitration who ko rely on a non-compliance
with the rules governing an arbitration shall dgosomptly and shall not proceed
with the arbitration as if there had been no nomyitance, keeping the point up
his sleeve for later use after an award is madwmyldhthat course prove to be
expedient.

76. PRC law makes provision for the setting asmtkethe non-enforcement of
foreign-related arbitration awards in various cinstiances (Arbitration Law,
Articles 70, 71 and Civil Procedure Law, Article 260he grounds for non-
enforcement are similar to those stated in s. 4h@Ordinance. They include the
grounds that the party resisting enforcement "wesble to present his case due to
causes for which he is not responsible”, that tmeposition of the tribunal was

not in conformity with the rules of arbitration atitht enforcement is contrary to
"the social and public interest of the country"t{@le 260(2), (3) and (4)).

77. The importance of the Rules and the Arbitratiaw is that the parties entered
into the arbitration knowing that it was governegdtlbe provisions of the Rules
and the Law. Thus, the appointment of experts aadgpection were necessarily
governed by Articles 38 and 39 of the Rules. Asally mentioned, Article 38
appears to contemplate that the Tribunal may codeickence otherwise than in
the presence of the parties; further, it appeac®twemplate that the Tribunal may
thereafter appoint a time and place at which thiegsacan deal with the evidence
so collected.

Questions of law in this appeal
78. On facts as | have stated them, the questioiasvovhich arise this appeal are :

(1) whether, in the light of the Beijing proceedrand the failure to raise in those
proceedings the ground that enforcement would b&axy to public policy by
reason of the communications to the Chief Arbitratavas open to the
respondent to raise the grounds relied upon, manticplarly the ground just
mentioned;



(2) whether, in the light of the respondent's canidluthe arbitration, it was open
to the respondent to resist the enforcement oAthard on a ground arising out of
the communications to the Chief Arbitrator;

(3) whether the respondent has established a gioaset on s. 44(2)(c) of the
Ordinance for not being able to present its case; a

(b) whether the respondent made out the publicpgiound under s. 44(3) of the
Ordinance by establishing that enforcement of the would violate the most
basic notions of justice and morality in Hong Kong;

(4) whether, in any event, the Court should exeraisliscretion to enforce the
Award.

The Hong Kong statutory provisions
79. Section 2AA of the Ordinance provides :

"(1) The object of this Ordinance is to facilitale fair and speedy resolution of
disputes by arbitration without unnecessary expense

(2) This Ordinance is based on the principles that

(a) subject to the observance of such safeguardeasecessary in the public
interest, the parties to a dispute should be regtee how the dispute should be
resolved; and

(b) the Court should interfere in the arbitratidraalispute only as expressly
provided by this Ordinance."

80. Section 44, so far as it is material, provides

"(1) Enforcement of a Convention award shall notdfased except in the cases
mentioned in this section.

(2) Enforcement of a Convention award may be refiisthe person against whom
it is invoked proves -

(c) that he was not given proper notice of the appwent of the arbitrator or of the
arbitration proceedings or was otherwise unabjaégent his case; ...

(3) Enforcement of a Convention award may alsoelesed if the award is in
respect of a matter which is not capable of settlgrby arbitration, or if it would
be contrary to public policy to enforce the award.



(5) Where an application for the setting asideuspgnsion of a Convention award
has been made to ... a competent authority ..cdhe before which enforcement
of the award is sought may, if it thinks fit, adjouhe proceedings and may, on the
application of the party seeking to enforce therawarder the other party to give
security.

(1) Whether, in the light of the Beijing proceedings #melfailure to raise in those
proceedings the ground that enforcement would Inérany to public policy by
reason of the communications to the Chief Arbitratovas open to the
respondent to raise the grounds relied upon, mariqularly the ground just
mentioned?

81. In the Court of Appeal and in argument befbre Court, reference was made
to the possible application of the doctrine of esestoppel arising from the
decision and the proceedings in the Beijing Cond the similarity of the grounds
on which an arbitration award can be set asideruPBE law and the grounds on
which enforcement of an award can be resisted uheégdrdinance. | have
difficulty with the notion that the questions hare to be resolved by issue
estoppel. The application of the doctrine wouldurezja precise comparison to be
made of the relevant provisions of PRC law anddleof Hong Kong with a view
to ascertaining whether the respective laws gse to identical or similar issues.
In the absence of evidence of the effect of PRC lthevCourt cannot undertake
such an exercise. Nor is the difficulty lessenedhgysuggestion that the doctrine
of issue estoppel should be applied flexibly, whatehat suggestion may be
intended to mean.

82. On the other hand, it is appropriate that thets should have regard to the
principles of finality and comity to the extentwdnich they are consistent with the
provisions of the Ordinance and the ConventionhBlbé Ordinance and the
Convention give effect to the principles of fingland comity by prohibiting
refusal of enforcement of a Convention award exuoetite cases for which they
provide (Ordinance, s. 2AA(2)(b), s. 44(1); Convemt Articles VI.). But both
provide for exceptions to that prohibition by stgtthe grounds on which
enforcement may be refused.

83. Under the Ordinance and the Convention, thegmy supervisory function in
respect of arbitrations rests with the court ofesuisory jurisdiction as distinct
from the enforcement court (see Ordinance, s. 4@&hvention, Article

VI; Westacre Investments Inc v. Jugoimport-SPDR Holding Co. Ltd. [1998]3
WLR 770 at 808). But this does not mean that thereafment court will
necessarily defer to the court of supervisory glicton.



84. The Convention distinguishes between proceedmgst aside an award in the
court of supervisory jurisdiction (Articles V 1(ahd VI) and proceedings in the
court of enforcement (Article V1). Proceedings b aside are governed by the
law under which the award was made or the law @fpllace where it was made,
while proceedings in the court of enforcement areegned by the law of that
forum. The Convention, in providing that enforcemeindn award may be resisted
on certain specified grounds, recognizes thatpafih an award may be valid by
the law of the place where it is made, its makirayine attended by such a grave
departure from basic concepts of justice as apphletthe court of enforcement that
the award should not be enforced.

85. It follows, in my view, that it would be incastent with the principles on
which the Convention is based to hold that thesa&lfby a court of supervisory
jurisdiction to set aside an award debars an uesstal applicant from resisting
enforcement of the award in the court of enforcermeaeFirm Pv. Firm F (Year
Book of Commercial Arbitration Vol. Il, 1977, p. 24vhere a German Court of
Appeal refused to enforce an award which had beelackd to be enforceable by
a United States District Court). Even if the prapos stated above should be
subject to some limitations, it must apply to aeca$ere the party resisting
enforcement is doing so on the ground of publiecgolThat is because the ground
is expressed in the Convention (Article V. 2(b))'eantrary to the public policy of
the country", that is, the country in which enforamnt is sought. In the court of
supervisory jurisdiction, the public policy to bepdied would be a different public
policy, namely that of the supervisory jurisdiction

86. InPaklito Investment Ltd v. Klockner East AsiaLtd [1993] 2 HKLR

39 Kaplan J. expressed (at 48-49) the view that &y ffaced with a Convention
award against him has two options. He can appllgdaourt of supervisory
jurisdiction to set aside the award or he can wadgstablish a Convention ground
of opposition. In my view, such a party is not bdua elect between the two
remedies, at any rate when, in the court of enfoss#, he seeks to rely on the
public policy ground, as the respondent did here.

87. It follows also that a failure to raise the laipolicy ground in proceedings to
set aside an award cannot operate to precludehafpan resisting on that ground
the enforcement of the award in the enforcing couanother jurisdiction. That is
because each jurisdiction has its own public policy

88. What | have said does not exclude the podsiliiat a party may be precluded
by his failure to raise a point before the courswpervisory jurisdiction from
raising that point before the court of enforcemé&iailure to raise such a point may
amount to an estoppel or a wanboha fidesuch as to a justify the court of
enforcement in enforcing an award (§3& ome Resources SAA. v. Leopold
Lazarus (Yearbook Comm. Arb'n. Xl (1986) pages 538-54@pviously an



Injustice may arise if an award remains on footdartnot be enforced on a ground
which, if taken, would have resulted in the awagthg set aside.

(2) Whether, in the light of the respondent’'s conduthé arbitration, it was open
to the respondent to resist enforcement of the Award ground arising out of the
communications to the Chief Arbitrator?

89. The appellant submits that the respondent'stdjeto the communications to
the Chief Arbitrator should have been advanceilwhs to be advanced at all, in
the arbitration itself under the CIETAC Rules andemthe Arbitration Law. Once
the respondent received the Tribunal's letter dduary 1996, it had notice that
the Chief Arbitrator accompanied the experts and prasent at the factory when
the inspection took place. The information in tledidr is the foundation of the
respondent's case. The later information that thigeiction lasted a whole day,
which was contained in Mr Zhan's affirmation, signpinforced what was in the
letter.

90. Instead of raising the question on receiphefl¢tter, the respondent continued
to participate in the arbitration. By pursuing tb@urse, the respondent precluded
an ascertainment in the arbitration of the extémh® Chief Arbitrator's
participation in the inspection and of the naturartyy communications made to
him by the technicians. Moreover, had the quedigen raised, it is possible that
action may have been taken by the Tribunal to rgntieel situation, assuming that
such action was necessary or desirable. Also ptedlwas an investigation of
what happened at the inspection and the parttth&tyed in the report and the
Tribunal's decision. The respondent's failure tegdine objection in the Beijing
Court and before Findlay J., though not directlgvant to the question now under
consideration, had a similar effect.

91. The respondent's conduct amounted to a bredble pfinciple that a party to
an arbitration who wishes to rely on a non-commewith the rules governing an
arbitration shall do so promptly and shall not geat with the arbitration as if
there had been no compliance, keeping the poihisupleeve for later use
(seeChina Nanhai Oil Joint Service Corp Shenzhen Branch v. Gee Tai
Holdings Co. Ltd. [1994] 3 HKC 375at 387).

92. There has been some debate as to the legafiradeclining to refuse
enforcement of an award in these circumstanceabelgontext of absence of the
formalities required by Article 11(2) of the Convian, Dr van den Berg considers
that it is a "question of estoppel as a fundamertatiple of good faith".
According to Dr van den Berg,

"[t]he principle of good faith may be deemed ensédi in the Convention's
provisions."



See A.J. van den Berg, The New York Convention 881%&luwer, 1981) at p.
182. That approach gives effect to the objecth®f@rdinance as stated in s. 2AA.

93. The approach was adopted by Kaplan J. il€tiiaa Nanhai Oil Case [1994]
at 384-387, a case concerning the constitution@EA AC arbitration tribunal.
His Lordship held that the Ordinance and the Cotiwerconferred a residual
discretion on the court of enforcement to declmesfuse enforcement, even if a
ground for refusal might otherwise be made ougirea with his Lordship that the
use of the word "may" in s.44 and Atrticle V of fienvention enables the
enforcing court to enforce an award, notwithstagdimat a s.44 ground might
otherwise be established. Whether a court woulakcsm such a case would
depend in very large measure on the particulaugistances. If is difficult to
imagine that a court would do so, if enforcementen@ntrary to public policy,
but there is no reason why a court could not datsere, as here, the factual
foundation for the public policy ground arises framalleged non-compliance
with the rules governing the arbitration to whible party complaining failed to
make a prompt objection, keeping the point uplés\g, at least when the
irregularity might be cured.

94. Whether one describes the respondent's coadugving rise to an estoppel, a
breach of théona fideprinciple or simply as a breach of the principiatta matter
of non-compliance with the governing rules shalf&ised promptly in the
arbitration is beside the point in this case. Ona@me of these bases, the
respondent's conduct in failing to raise in theteaton its objection arising from
the communications to the Chief Arbitrator was sasho justify the court of
enforcement in enforcing the Award.

95. Having reached this conclusion, | do not needietal with the separate
guestion whether failure to raise the point betbeeBeijing Court was an
additional ground for reaching the same conclusigithout going into that
guestion, | should indicate that | would be disgbteanswer it in the affirmative.

96. In bringing the appellant's argument basedstoppel within the enforcing
court's discretion under s.44 (Article V) | havesarred question (4).

(3) The grounds under s.44(2)(c) and (3)

97. It has become fashionable to raise the spegifionds in s.44(2) (Article V.
1(b)), which are directed to procedural irreguiasit as public policy grounds
(Article V. 2(b)). There is no reason why this caucsinnot be followed. The
principal difference between s.44(2) and s.44(33%, suggested, is that, under
S.44(3), the court of enforcement can take thetmdiits own motion (A.J. van den
Berg, The New York Convention of 1958, page 299 )what the respondent seeks
to do is to raise a specific ground under s.44(@)eu the guise of public policy,
then it is only right that it should bear the oomfigstablishing that ground.



98. In some decisions, notably of courts in ciawljurisdictions, public policy has
been equated to international public policy. Asadly mentioned, Article V. 2(b)
specifically refers to the public policy of the mn. No doubt, in many instances,
the relevant public policy of the forum coincideghathe public policy of so many
other countries that the relevant public policadsurately described as
international public policy. Even in such a casé¢hé& ground is made out, it is
because the enforcement of the award is contratyetpublic policy of the forum
(A.J. van den Berg, The New York Convention of 19%#ye 298).

99. However, the object of the Convention was twoenmage the recognition and
enforcement of commercial arbitration agreementstarnational contracts and to
unify the standards by which agreements to arbiae¢ observed and arbitral
awards are enforce®dherk v. Alberto-Culver Co. (1974) 417 U.S.

506, Imperial Ethiopian Government v. Barich-Foster Corp. (1976) 535 F. 2d
334at 335). In order to ensure the attainment of dbgct without excessive
intervention on the part of courts of enforcem#ém, provisions of Article V,
notably Article V. 2(b) relating to public polichave been given a narrow
construction. It has been generally accepted beaéxpression "contrary to the
public policy of that country” in Article V. 2 (bjpeans "contrary to the
fundamental conceptions of morality and justiceth&f forum. Par sons and
Whittemore Over seas Co. Inc. v Societe General de Industrie du Papier
(Rakta) (1974) 508 F. 2d 968t 974 (where the Convention expression was
equated to "the forum's most basic notions of nitgrahd justice"); see A.J. van
den Berg, The New York Convention of 1958, page 3é6;alsdrenusagar
Power Co. Ltd. v General Electric Co. (Yearbook Comm. Arb'n. XX (1995)
page 681 at pages 697-702)).

100. The question then is whether the two matteveghach the respondent
complains, namely the alleged refusal of a heaaimdjthe communications to the
Chief Arbitrator were contrary to the fundamentahceptions of morality and
justice of Hong Kong. In this respect, the oppaitiuaf a party to present his case
and a determination by a impartial and indepenttdntnal which is not
influenced, or seen to be influenced, by privatemwnications are basic to the
notions of justice and morality in Hong Kong.

101. The critical question, however, is whether wWiappened in this case was
contrary to these basic notions. In approachirgdbestion, it is relevant to take
account of the fact that the parties agreed talaitration which was to be
governed by the CIETAC Arbitration Rules and the PR@itration Law. The fact
that the parties agreed to procedures which diften those which would
ordinarily apply in Hong Kong is a circumstancendfich we must take account
(see Ordinance s. 2AA(2)(a)).

102. With respect to the argument that the respanadlas unable to present its
case, the following matters all go to show thatalgument is without substance.



The respondent was given a copy of the expertsttrapd an opportunity to deal
with it. At no stage did the respondent indicata ihwished to contest any part of
the report, to call people from Jacobson or angrogixperts as witnesses, to
guestion the experts or to present a case thaghipment was capable of
appropriate modification. Indeed, the request enrftspondent's defence appeared
to suggest that its intention was to ask the egperbe appointed to investigate
anddetermingvhether modification was possible. Instead of tgkime steps
mentioned above, the respondent requested the &tibuoall Jacobson as a
witness, a course which the Tribunal rightly regelctand made a belated attempt
to seek comments from Jacobson, despite the resptmdeclared intention to sue
Jacobson.

103. The Tribunal was quite entitled to regardréspondent as engaging in
dilatory tactics, to refuse an extension of timd sndeliver the Award. The facts
do not support the claim that the respondent wablerto present its case. They
support the view that the respondent had no retesase to present.

104. With respect to the argument arising fromabi@munications to the Chief
Arbitrator, the holding of the inspection at thalarser's factory and the
presentation by the techniciainsthe absence of the respondere procedures
which in Hong Kong might be considered unacceptd®lg once the respondent
received the report and the letter of 4 January 1@9vas in a position to explore
the significance of what had happened. It faileddcso. It did not apply for a re-
inspection in the presence of its representativesd not apply for removal of the
Chief Arbitrator. It simply proceeded with the drhtion as if nothing untoward
had happened. In these circumstances, the respdmaenot established that the
communications to the Chief Arbitrator gave risatease falling within s.44(3) of
the Ordinance (Article V. 2(b) of the Convention).

Orders

105. The appeal to this Court should be allowet witsts. The orders made by the
Court of Appeal, other than the order that thesostler in the High Court should
stand, should be set aside so as to restore teesarthde by Findlay J. The
respondent should pay the appellant's costs i€@thet of Appeal.

Chief Justice Li :

106. The Court, being unanimous, allows the apwéhlcosts and makes the
orders set out in the judgment of Sir Anthony Mablét.

(Andrew Li) (Henry Litton)
Chief Justice Permanent Judge
(Charles Ching) (Kemal Bokhary) (Sir Anthony Mason)

Permanent Judge Permanent Judge Non-Permanent Judge
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