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Chan, CJHC (delivering the judgment of the Court) :
Background

1. The appellant ("defendant") is a company in HEongg and the respondent
("plaintiff') a company in the Mainland. By an agreent dated 29th April 1993,
the defendant agreed to sell to the plaintiff aoetquipment for the production of
rubber powder. The plaintiff had almost fully pénd purchase price. By two
shipments in January and February 1994, the equipwees delivered to the
plaintiff s end user factory in China. The pldinglleged that itwas defective. On
15th May 1995, the parties referred their dispatthe China International
Economic and Trade Arbitration Commission ("CIETA®@) arbitration. A Chief
Arbitrator was appointed in addition to two arbitns who were appointed by the
parties respectively. On 10th October 1995, thaas avhearing before the
Arbitration Tribunal. What exactly happened at li@aring before the Tribunal and
thereafter is somewhat in dispute. On 29th Mard@61¢he Tribunal made an
award which ordered, amongst other things, thatd#iendant should refund the
purchase price and pay compensation to the plaiagiether with interest and
costs. It also directed that the equipment be metlito the defendant.

2. In July 1996, the plaintiff applied ex partd_®onard, J. for leave to enforce the
award and to enter judgment in terms of the aw@rd23rd July 1996, the judge
granted leave and the plaintiff entered judgmenthesame date. On 13th August
1996, the defendant applied by way of summonsttaside the leave and
judgment. The summons was adjourned at the reqéigst defendant pending the
determination of its application to the Beijing Nblntermediate Court to set aside
the arbitral award. That application was not sudoésbhe hearing of the
summons was resumed before Findlay J. On 15th ay,lhe refused to set
aside the leave and judgment. This is an appeatsighiat decision. The plaintiff
has filed a Respondent's Notice (which was amendégtth October 1997) in
support of that decision.

Whether a Convention award

3. During the hearing of this appeal, leading celife the defendant queried
whether the arbitration award in question is stlConvention award to which the
provisions of Part VI of thérbitration Ordinancepply. As we understand it, this
is an argument which counsel feels obliged to raigedoes not strongly pursue. It
is this. Both the United Kingdom and the PRC weasips to the New York
Convention. Prior to 1st July 1997, the provisiohghe Convention applied to
Hong Kong since it was a colony of the UK. An amdiibn award made in Beijing
under the CIETAC was then considered by the Honggkamurts as a Convention
award. Since 1st July 1997, Hong Kong has becomepthe PRC. Hence, it is
doubtful whether such an award which was made enpamt of the PRC can still
be enforced in another part of the same countey@snvention award.




4. With respect, we do not think this argument lsarsustained in the present case.
The award was made in March 1996. The applicati@nforce it was made, leave
was granted and judgment entered before 1st J9y. FEndlay, J. heard and
dismissed the application to set aside the leadguailgment before that date.
There was at that time no doubt that the award wasnaention award. It had
already been converted into a Hong Kong judgmefurbehe change of
sovereignty. This is an appeal from the decisiduasiag to set aside the leave and
judgment. This court is asked to consider whethat decision was right. If it was
wrong, the leave and judgment would be set asideif was right, they stand.
The question of whether the award is still a Coneardward does not arise in this
appeal.

5. If a Beijing award were sought to be enforcetliamg Kong after 1st July 1997,
we think that perhaps the position would not betesight forward. Article 1of the
New York Convention provides as follows:

"This Convention shall apply to the recognition amforcement of arbitral awards
made in the territory of the State other than tte#eSvhere the recognition and
enforcement of such awards are sought, and amsingf differences between
persons, whether physical or legal. It shall algolyato arbitral awards not
considered as domestic awards in the State wheirerétognition and
enforcement is sought.”

6. In our view, the relevant time to decide whetlireaward is a Convention award
(and hence the Convention applies) is the time vehpearty seeks to enforce it.
That is the time when that party wants to invokejtinisdiction of another place to
enforce the award. See also the observations of Baddon inKuwait
Government v. Sir Frederick Snow & others[1984] 1 AC 427at 433-434.

7. Beijing is of course a territory of the PRC. lgdfong is not a State, and after
1st July, 1997, it is similarly a territory of tiRRC. If a Beijing award was sought
to be recognised and enforced in Hong Kong nomjght be difficult to argue
that the Convention was applicable under the $iesttence of Article 1.

8. It would also seem, at first sight, that theosecsentence of Article 1 literally
embraces HKSAR awards sought to be enforced iretfteof China and possibly
vice versa. However, it is quite clear that untéer'one country two systems”
concept, Hong Kong has a different legal systent.igfthe intention of the
Convention, as we think it is, to facilitate theagnition and enforcement of
arbitral awards made in a territory where therenis legal system in another
territory with a separate (or even different) legygdtem, it would seem that a
purposive meaning should be given to the words '&kiim awards" in the second
sentence of Article 1. In that case, it can bergfipargued that a Beijing award
would not be considered as a domestic award in Hkamg and hence the
Convention should also apply to it after 1st JWQZA Applying such an



interpretation to the sentence of Article 1, it Wbseem that the Convention
would apply so that the arbitral award in the pnésase can still be recognised
and enforced in Hong Kong even if it were sougHhidanforced here now.

9. Although this point does not arise in this case think that in order to put the
matter beyond doubt, it is desirable that the @aieauthority should consider
appropriate amendments to thiitration Ordinance

The issues in this appeal

10. In the present appeal, the defendant seeletytom three main grounds to
show that the judge was wrong. First, the defendastnot given proper notice of
an inspection which took place in the plaintifestory and was attended by the
Chief Arbitrator and three experts in the presesfdbde plaintiff's representatives
but in the absence of the defendant's represeasatitvis submitted that the
defendant was deprived of an opportunity to prgperésent its case to the
arbitrators. Second, the award was tainted wittasq bias in that there were
communications by the plaintiff's staff to the GhAebitrator in the absence of the
defendant. It is submitted that it would be contrtarpublic policy if the award is
to be enforced. Third, the award should not be eefbwithout regard to the
plaintiff's corresponding obligation under the agivr return the equipment in an
acceptable condition.

11. The plaintiff contends that the defendant isg®td from raising in the Hong
Kong courts points which had or could have beeserhin proceedings in another
court, namely the Beijing No.2 Intermediate PesplEurt.

The facts

12. The defendant's complaints are based on ceattaged facts relating to the
conduct of the arbitration proceedings. It is sutedithat what happened gives
rise to legitimate grounds for the Hong Kong cotwotsefuse enforcement of the
award undes.44of theArbitration Ordinance

13. Some of the facts are not in dispute. It trapdhat at the defendant's request,
the Arbitration Tribunal appointed three expertmgpect and examine the
equipment in question. The Chief Arbitrator anddRkperts went to the plaintiff's
factory with a representative of VETAC (the body @hharranged the appointment
of the experts) and a representative of CIETAQHerinspection which lasted a
whole day. During the inspection, two of the pldiisttechnicians were present.
However, the defendant was not informed of theantipn and was therefore
absent.

14. The facts which are in dispute centre aroundmatiers. First, whether the
Tribunal had promised that the inspection would dr&deicted in the presence of



both parties, but had breached such promise hgdéai inform the defendant.
Second, whether during the inspection, the pldistiéchnicians were merely
assisting in the testing and examination of themgant and only showing records
of previous testings to the Chief Arbitrator and #xperts or whether they had
also been briefed by the technicians or staff efglaintiff.

15. On the first matter, according to the defendainthe hearing of the arbitration
on 10th October 1995, the evidence was not conplétee Tribunal adjourned

for the purpose of appointing its own experts argpecting the equipment and
promised that the parties could attend such ingpedBut the defendant was never
notified of the date of the inspection and wasdfae not able to attend or to brief
its own experts. Hence, it had no opportunity tbtb@ manufacturer of the
equipment to give evidence or to comment on theesgpreport. It is also alleged
that the defendant was wrongly refused a seconthigea

16. On the other hand, the plaintiff alleges thatTribunal never undertook to
invite the parties to be present at the inspeaimhthat the parties had agreed to
make written submissions to the Tribunal. The dedenhtiad indeed made its
supplemental written submission on 24th Novemb®8&518fter obtaining the
experts' report, the Tribunal invited the partiestke further supplemental
submissions on the report. This the defendant didGth January 1996. Its request
to call the manufacturer either to give evidenceoaomment on the report was
refused by the Tribunal. A deadline was set at Eéthruary 1996 for the parties to
make further submissions. The defendant made a ddéodher supplemental
submission on 14th February 1996. In that submissiee defendant asked for the
Tribunal to postpone its decision since it was stditing for the comments of the
US manufacturer. This was not granted since théemlaad been delayed for a
long time. There was no request for a second hearing

17. As to the second matter, the defendant alldgdthe documentation showed
that the Chief Arbitrator and the experts had kbggean "seminars" by the

plaintiff's technicians and staff on the equipmé&hit there was no independent
record of what went on at the inspection and tHerdkant was kept ignorant of
what happened. The plaintiff denies that its tecianis and staff had briefed the
Chief Arbitrator and the experts. It is said theyt just assisted in the testing of the
equipment and showing records of previous testiogise Chief Arbitrator.

Estoppel

18. We shall first deal with the issue of estofgetause if the plaintiff succeeds
on this point, the defendant would in effect beddifrom taking the two main
points raised in its grounds of appeal.

19. The plaintiff's contention is based on factsoktare hardly in dispute. On 1st
November 1996, when the defendant sought an adjemhof its summons to set



aside the leave and judgment, the reason givendndrd J. was that it had applied
to the Beijing No.2 Intermediate People's Couddbaside the award on grounds
which were similar to those relied on for the sumsicCounsel submits that the
defendant chose to apply to the Beijing Court take the arbitration award and
went as far as to apply for an adjournment penthegutcome of that application.
All the matters raised by the defendant here weshould have been raised with
due diligence before the Beijing Court. Since theas already an adjudication by
that court on the same or similar issues, the digfieinis now estopped from taking
these issues again.

20. As we understand it, there are two limbs inpglantiff's argument. First, the
defendant is estopped from re-opening the samendsoagain in Hong Kong after
it had failed on these grounds in Beijing. Leadingresel submits that the PRC is
a party to the New York Convention and has adoptegstem of domestic law in
this area which follows closely the provisionstod IConvention. Art 70 and 71 of
the PRC Arbitration Law allow its courts to revakerefuse enforcement of a
foreign related award in the circumstances aswgandArt 260 of the Civil
Procedure Law which closely resemble those providdide New York
Convention and which have been adopted in Hong Klosg44of theArbitration
Ordinance Since the defendant had failed to set asidevlaedaon those grounds
in Beijing, it should not be allowed to rely on thegain in Hong Kong.

21. The second limb of the argument is that it wdnddhn abuse of the process of
the court for the defendant to try and raiee points which should and could have
been litigated in the proceedings before the Bgifdourt. It is submitted that the
defendant's objection before the Beijing Court tird the Chief Arbitrator and
experts were present at the end user's factoheimalbsence of the defendant and
hence, the defendant was not able to presentdts tathe present appeal, the
defendant has shifted its arguments by taking ap@nt which is based not only
on the presence of the Chief Arbitrator but alsoalkeged communications he had
with the plaintiff's employees during the inspeuwtio the factory. The plaintiff

says that this alleged fact was always known tal#fendant and that there was no
reason why this point could not have been takearbahe Beijing Court. The
plaintiff relies on the wider concept of res judacas pronounced in the landmark
decision ofYat Tung Investment Co. Ltd. v. Dao Heng Bank Ltd(1973-1976)
HKC 194.

22. Leading counsel also referddallal v. Bank Mellat [1986] 1 QB 44which,
she submits, supports her contention. In that ¢aseg was an international
agreement between the US and Iran Governments lagharearbitration tribunal
was established to deal exclusively with all litiga between one Government and
the nationals of the other and that all decisiorsawards of the tribunal would be
final and binding. The tribunal was set up in theggbie although the awards of the
tribunal were not valid arbitral awards under Duth. The plaintiff, a US citizen,
referred to the tribunal a claim against an Irargank in respect of two




dishonoured cheques. His claim was dismissed birithenal. The plaintiff then
commenced an action in England against the samadbeieand his claim relied
on a cause of action based on the same transadtich formed the basis of his
claim before the tribunal. Hobhouse, J. held thatEnglish court could exercise
its discretion to strike out an action for abus@mitess on a plea of res judicata
where in the absence of special circumstancesjdhisisues were raised which
had or should have with reasonable diligence baised in the previous litigation
and which had been adjudicated upon by a courtlamal of competent
jurisdiction.

23. In the present case, the learned judge, whileds not able to discern the
precise extent of the issues taken by the defendahé Beijing Court, accepted
that the defendant was advancing before him the damd of complaint and
taking the same issues as it did before the Befjiagrt. He commented that if this
did not happen, it must be the fault of the defemd&cause it would have been
easy for it to have done so. The judge further said

"l cannot think of any reason, and none has beeara#d before me, why the
defendant should be permitted to reopen the sainé ggain; more especially as it
was the defendant who obtained an adjournmentegbitbhceedings in this court so
that he could argue this point, amongst othergreghe Beijing court. However,
in view of my finding that there is no substancéhie point, this aspect of the
argument is academic."”

24. Leading counsel for the defendant submits tieptoceedings in the PRC and
those in Hong Kong are different and no issue ¢g&lbpan arise. He argues that
there is no provision either in thgbitration Ordinancer in the New York
Convention barring an application to resist enforent after an application to set
aside the award in the country of origin has failedact, it is, he submits,
anticipated that there would be different procegslim the two different countries

: one to set aside the award and the other ta essisrcement. He says that the res
judicata doctrine in th¥at Tung case is aimed at preventing an abuse of process
but that this is not the case here.

25. Counsel further argues that not only are theeas before the Beijing Court and
those before this court different, the defendard indact not able under the
provisions of the Civil Procedure Law and Arbitratioaw in China to raise the
same issues. He points out that public policy im&lfwhich was argued in the
Beijing Court) is clearly different from public poy in Hong Kong. It is submitted
that the present case does not fall within eithemarrower or wider sense of res
judicata in the Yat Tung case.

26. TheArbitration Ordinancemakes provision for the implementation of the New
York Convention which deals with the recognitiord@anforcement of foreign
arbitral awards. Section 44 of the Ordinance wisah line with Art 5 and Art 6




of the Convention sets out the various grounds wgaoh a foreign arbitral award
may be refused enforcement. It also anticipatesatmapplication for enforcement
of foreign award may be adjourned pending the au&of an application for
setting it aside in the place where it was made.thierefore clear, as counsel for
the defendant submits, that neither the ConvemarrtheArbitration
Ordinanceprohibits a party aggrieved by an arbitral awaoif seeking to set it
aside and at the same time trying to resist enfoece in different places.
However, we do not exclude the possibility thaajppropriate cases, the doctrine
of issue estoppel may be applicable. If exactlystmme grounds which were relied
upon to set aside an award in the place wherestmade are relied on to resist
enforcement in a foreign jurisdiction, we shoulohkithat an adjudication on those
grounds in one competent jurisdiction should belioip between the same parties
in another jurisdiction. The doctrine is aimed av@nting an abuse of the process
of the court and it would be difficult to argue tltas not an abuse for a party
against whom the adjudication was made to seeifgteeaover the same grounds
again. The principles of the comity of nations &ndlity of adjudication should
not be easily overlooked. In this connection, wendbconsider the case Ofwvens
Bank Ltd v. Bracco & another [1992] 2 WLR 621to be of assistance in the
present case. In t@wens Bankcase, the court held that the doctrine of issue
estoppel had no application in the enforcemenbodifin arbitral awards since it
dealt with awards which were obtained by fraud. T$isot a case involving fraud.

27. Similarly, if there are issues which could hbeen raised in the earlier
proceedings but were for one reason or anotheramns®d, we should also think
that in appropriate cases, the wider principleesfjudicata in th&at Tung case
may also apply. The position would be otherwisedzause of the differences
between two jurisdictions, it was not open to ayp#tr raise these other points in
the previous proceedings.

28. It would seem that before the Beijing Courg tdefendant applied to set aside
the award pursuant to Art 70 of the Arbitration Lemthe PRC. That article refers
to Art 260 of the PRC's Civil Procedure Law whiclaldewith the refusal of
enforcement of an arbitral award. These articleside as follows :

Art 70 Where the parties provide evidence to testify thatforeign-related
arbitration award involves one of the circumstamescribed by the Paragraph 1
of the Article 260 of the Civil Procedure Law, thalegiate bench organized by
the People's Court should make an adjudicatioeuoke the award after its
examination and verification.

Art 260 of the Civil Procedure Law A People's Court shall, after examination and
verification by a collegial panel of the court, reak written order not to allow the
enforcement of the award rendered by an arbitgamof the People's Republic of
China handling cases involving foreign elementhé party against whom the
application for enforcement is made furnishes ptbat:



(1) the parties have not had an arbitration clamslee contract or have not
subsequently reached a written arbitration agreémen

(2) the party against whom the application for ecdment is made was not given
notice for the appointment of an arbitrator ortfoe inception of the arbitration
proceedings or was unable to present his caseodtaises for which he is not
responsible;

(3) the composition of the arbitration tribunaltbe procedure for arbitration was
not in conformity with the rules of arbitration; or

(4) the matters dealt with by the award fall outside scope of the arbitration
agreement or which the arbitral organ was not engpegavto arbitrate.

If the People's Court determines that the enforog¢miethe award goes against the
social and public interest of the country, the Be&spCourt shall make a written
order not to allow the enforcement of the arbignabard.

29. It can be seen that sub-paragraphs (1), (R)(4Bin the first paragraph of Art
260 and the second paragraph thereof are someintikrgo the respective
provisions ofs. 44(2)(b) (c), (d), (e) and. 44(3)of ourArbitration
Ordinancealthough there are, we hasten to add, some diifese

30. In the present case, the defendant's main mtortas that it would be contrary
to public policy to enforce the award under4(3df the Ordinance. We doubt
whether the defendant would have been able toorelyis ground when it applied
to set aside the award before the Beijing Couré fidarest equivalent in the
statutory provisions of the PRC is the second papdgof Art 260 which refers to
the "social and public interest of the country”. Toacept of public policy in
Hong Kong is something which is generally partraf tommon law and it is
difficult to see how it could be the same as tk&dtmg to the "social and public
interest” of the PRC. In our view, leading courfeelthe defendant is right in
saying that it would be almost impossible for tleéethdant to argue before the
Beijing Court in an application to set aside theathat it would be against
public policy in Hong Kong to enforce the arbiteatard. That would not be open
to the defendant. The Beijing Court would not beagyned with enforcement in
Hong Kong. Nor would it be interested in the pulplaticy of Hong Kong. The
rationale behind the doctrine of issue estoppeésijudicata is to prevent abuse of
the process of the court. In our view, there igjuestion of any abuse in this case.
The defendant is entitled under the Convention haddrdinance to apply to set
aside the award in Beijing where it was made arapfaly to resist enforcement in
Hong Kong where it was sought to be enforced. $hed as to whether it is
against public policy of Hong Kong to enforce theaad which was made under
the circumstances as alleged by the defendant etaad could not have been



determined by the Beijing Court. We do not thin&ttissue estoppel or thvat
Tung principle applies in the present case.

Public policy ground

31. Before Findlay, J., the defendant relied magmg. 44(2)(c)of theArbitration
Ordinance The complaint was that the experts appointedbyltribunal inspected
the equipment in question at the plaintiff's fagtior the presence of the plaintiff's
employees but in the absence of the defendant. dleadiant was not even given
notice of the date and time of the inspection. Assalt of this, the defendant was
deprived of an opportunity to properly presentase. Before this court, while the
ground undes. 44(2)(c)is still relied on, the main complaint is, as vee &, based
on the ground undex. 44(3) namely, it would be contrary to public policy to
enforce the award.

32. The defendant's complaint is threefold : (1)Thbunal was in breach of its
undertaking to invite the parties to be presetta@inspection of the equipment;

(2) the Chief Arbitrator went with the experts be tplaintiff's factory to inspect the
equipment in the absence of the defendant; anth¢3Chief Arbitrator received
communications from only one party, i.e. briefinghe form of seminars by the
plaintiff's technicians and staff. It is submittibait as a result of what happened,
there was a serious breach of natural justice astbag case of apparent bias. The
Tribunal, particularly the Chief Arbitrator, was guiof misconduct. In view of

such breach of natural justice, misconduct andrappdias against the defendant,
it would clearly be contrary to public policy toferce the award.

33. Counsel for the plaintiff argues that this iseav point which has never been
raised in writing with the Tribunal. The defendanisnbe taken to have waived
this point since it was not raised before althotligé was known to the defendant
for some time. Counsel for the defendant submésttiere is nothing to show that
the defendant had full knowledge of the facts a Wwaived this point. In any
event, since this involves a matter of public pglibe court should not feel
inhibited from dealing with this point. We agreee\WWo not think that the
defendant should be taken as having waived thisnaegt.

34. With regard to the alleged breach of "undengkby the Tribunal, there is a
conflict in the evidence. The defendant allegesdh#te hearing on 10th October
1995, the Tribunal had agreed to notify the paxiethe details of the proposed
inspection. On the other hand, the plaintiff denireg the Tribunal had ever said
that the inspection of the equipment would be dierby the parties or had ever
promised to notify the parties of the date of th&pection.

35. It is of course difficult for the court to rége this conflict in evidence on
affirmations. However, as the defendant has poiatgdin one of its letters and/or
submissions to the Tribunal, the defendant madaltegation that the Tribunal



had breached its undertaking to notify the padigse inspection. This was a very
strong allegation. Yet, in its reply to the defemiciéhe Tribunal, for some reasons
or another, failed to answer this allegation. Thiguite surprising and tends, in
our view, to support the defendant's case.

36. Itis not in dispute that the Chief Arbitratord the experts attended the factory
and inspected the equipment in the presence qflématiff's staff but in the
absence of the defendant. The plaintiff arguesthi®inspection of the equipment
was not conducted and the subsequent expertst kegsmot compiled for the
purpose of determining whether and how the equipnves defective. The

purpose of the exercise was to enable the exgeascertain whether it was
possible to modify the equipment in order to malaapable of complying with

the contractual requirements. Hence, counsel argluesspection and the experts'
report did not affect the Tribunal's determinati@m. the other hand, the defendant
submits that the condition of the equipment wasafrtee matters in dispute,
namely, whether the equipment had failed to compllg the contractual
requirements or whether it was due to the faildrine plaintiff's staff to maintain
the equipment which resulted in it not being ableamply with the required
standard.

37. We do not think it is necessary or desirabtele present purpose to go into
the merits of the award. Suffice it to say thatresecepting the plaintiff's
argument, it would seem that whether the equiproeuld be modified was an
important factor in deciding the sort of award whibe Tribunal should make,
such as whether the purchase price should be redumad whether compensation
should be paid by the defendant and if so, how mitibk condition of the
equipment upon inspection is clearly relevant dlspute between the parties. It
would seem that such an inspection was very mudtophe arbitration
proceedings during which both parties should begmk In our view, the
defendant should have been notified and allowdxktpresent at the inspection.

38. It is also important to note that only the Gigbitrator was present at the
inspection but the other two arbitrators were fos not clear what arrangement,
if any, they had among themselves. We should tthiakthe other two were
equally interested to find out the condition of #ggiipment as the Chief
Arbitrator. After all, they were members of the Tnial and the award was not
only that of the Chief Arbitrator but an award dftaree persons.

39. With regard to the alleged private communiceito the Chief Arbitrator, the
plaintiff says that there is no evidence that he te@eived any communication
from the plaintiff's technicians or staff. Accordito the plaintiff, it was made
clear to those present before the inspection kiegetwas to be no private
communication with the arbitrators, there wouldhloeplaintiff's representative
except two technicians who were there only to afisestesting of the equipment
and there would be no treatment of hospitalitys enied that there was any



private communication between the plaintiff's engples and the Chief Arbitrator.
It is said that because the defendant did not thisgpoint before the judge, the
facts relating to this point had not been explarethvestigated in the evidence.
On the other hand, the defendant submits that there no minutes of what
happened during the inspection, particularly onsibw of communications
between the plaintiff's employees and the Chiefittator. The plaintiff however
points out that the defendant never sought disgoveany record or minutes.

40. Again it is not easy to resolve this conflicthe evidence. But it is important
to look at what the Tribunal said in its reply te hefendant dated 4th January
1996 (Bundle E page 647) :

"Upon listening at the spot to tiseminars of the technicians who participated in
the installation and testing, they (those involirethe inspection including the
Chief Arbitrator) only made records of the same digdhot give any comments."

The experts' report also referred to this (Bundlegeps54) :

"The testing operation and the problem existed @beion is compiled in
accordance with the records of ssminarswith the managing staff and
technicians of the end user)"

41. It is therefore quite clear both from the Trialmown reply and the experts'
report that during the inspection, there were iddseminars" given by the
plaintiff's technicians to the inspectors, incluglthe Chief Arbitrator. There is of
course no evidence before the court of any "recofdeminars”. It is immaterial
as to whether such record or minutes existed, Wweyefendant had not asked for
them or why they were not provided by the Triburrahe plaintiff. The
significance of the reference to the seminars haddcord and minutes thereof in
the Tribunal's reply and the experts' report is thatTribunal in the course of the
proceedings and deliberation, did receive commuioica from only one party in
the absence of the other. There is no referendeiddcuments as to what they
were. The defendant was kept in the dark as to thlose communications were. It
would seem that, using the analogy adopted by e@amsl the learned judge, there
were indeed "whispers in the ears" not only ofd@kgerts but also of the Chief
Arbitrator. Such whispers are not known and thedeént did not have the
opportunity of commenting on them.

42. Whether and how far the Tribunal in its delitierahad taken into
consideration such communications is another matarthis is not known either.
We do not accept that the inspection had littlameffect on the outcome of the
arbitration. The result of the inspection migheaffthe quantum of the award if
not also the liability of the defendant.



43. Leading counsel for the defendant refers taldoeded cases on the question of
apparent bias. We do not think there is any dispat® what the correct test is,
namely, whether in all the circumstances of the ctigere appears to be a real
danger or possibility of bias (see R Gough[1993] AC 646andRe Otis

Elevator Co (HK) Ltd [1994] 1 HKC 740)Applying such test to the present case,
there is, in our view, such a danger or possibility

44. We have also been referred to a number of cagasding the "misconduct” of
an arbitrator in receiving evidence or communigaffrom one party to the
arbitration. We do not think we need to go intcstheases. In our view, they
simply illustrate that the principle of naturalfiee demands that arbitration
proceedings, like litigation, must not only be coatgd fairly but also be seen to
be conducted fairly, lest this undermines the migobonfidence in the arbitration
process.

45, It is quite clear from the authorities thatBpa policy"in the context of the
relevant provision of the Convention is to be coredl narrowly. It was decided in
the American caskRarsons & Whittemore v. RAKTA 508 F.2d 969hat :

"... the Convention's public policy defence shdugdconstrued narrowly.
Enforcement of foreign arbitral awards may be deoiedthis basis only where
enforcement would violate the forum State's mostdoaotions of morality and
justice."

46. This was accepted in the Hong Kong cadeaddito Investment Ltd. v.
Klockner East Asia Ltd. [1993] 2 HKLR 39.

47. The test we would therefore adopt is : whetheall the circumstances of the
case, it would violate the most basic notions ofatity and justice of the Hong
Kong system if the foreign award in question i®éoenforced. The cases in which
the court would come to such a conclusion wouldbggtwe venture to say, very
common. We would be slow to condemn what happeréatd an arbitration
tribunal in a foreign jurisdiction as having via@dtthe most basic notions of
morality and justice of our system unless it igegiearly the case. But having
considered carefully all the circumstances of tlaise, we cannot help coming to
the conclusion that the defendant has establidtedtiere was a serious breach of
natural justice and a strong case of apparent Wasat happened falls short of our
standard of fairness. It would be against publiicgdo enforce the award in these
courts.

Inability to present case

48. As a second ground, it is further argued byd#fendant that it did not have
the opportunity to properly present its case.sraitirmations, the defendant
alleged that there had been a number of breachtes &IETAC Arbitration rules



and the Arbirtation Law for the PRC. In his subnuossi, counsel relied mainly on
Art 38 of the Arbitration rules. The relevant prawiss in the Arbitration rules and
the Arbitration Law are as follows :

CIETAC Arbitration rules

Art 32 The arbitration tribunal shall hold oral hiegis when examining a case. At
the request of the parties or with their consera, loearings may be omitted if the
arbitration tribunal also deems that oral hearisngsunnecessary, and then the
arbitration tribunal may examine the case and naakaward on the basis of
documents only.

Art 38 The parties shall produce evidence for the factwloch their claim,
defence and counterclaims are based. The arbrratbuinal may undertake
investigations and collect evidence on its ownatiite, if it deems it necessary.

If the arbitration tribunal investigates and caleevidence on its own initiative, it
shall accordingly timely inform the parties to regent at the place where the
arbitration tribunal deems it necessary. Shouldparéy or both parties fail to
appear at the place directed, the investigationcatidction of evidence shall by
no means be affected.

Art 40 The expert's report and the appraiser's report Isbalopied to the parties so
that they may have the opportunity to give thein@ms thereon. At the request of
any party to the case and with the approval oftihération tribunal, the expert
and appraiser may be present at the hearing aecegplanations of their reports
when the arbitration tribunal deems it necessadyagpropriate.

PRC Arbitration Law

Art 45 The evidence should be demonstrated only at thenal section, and the
parties have the right to question the evidence.

Art 47 The patrties to the case have the right to arguthér own claims in the
process of the arbitration. On the completion efdiebate, the first arbitrator or
the sole arbitrator should ask the parties to #se ¢or their final statements.

49. It is argued by the plaintiff that the defendaad made at least three further
and/or supplemental submissions to the Tribunat #feecompilation of the
experts' report. It had ample opportunity to da#l US manufacturer to give
evidence and to comment on the report. The defemtidmot do so. It had only
itself to blame and could not complain that it teen deprived of a fair
opportunity to make representations or call witeess



50. Under Art 38 of the Arbitration rules, the Tnital has the power to make
investigation and collect evidence on its own atitie and it can do so without
informing the parties. We do not think that theathefant can validly complain that
there is a breach of this article. There is no dredd\rt 40 either. A copy of the
experts' report was provided to the defendant wivias invited to make comments
thereon. It is within the Tribunal's discretion &l@r not to call the experts to
attend and give an explanation on their report.

51. Nor was there any breach of Art 47 of the PRBitAation Law. The parties
were permitted to make further and supplementainssgions to the Tribunal
before it made its final award and they did.

52. On the other hand, we think it is quite cléeat the defendant did not have the
opportunity of hearing what was presented to thiefGkrbitrator by the plaintiff's
employees during the inspection of the equipmedtte@mce was not able to
present its side of the case before the experaped their report. This was to
some extent mitigated by the provision of a copthefexperts' report and the
chance to comment on it. But neither the reply ftbenTribunal or the report
mentioned what transpired during the briefing sesdin the peculiar
circumstances of this case, we think that the Tabshould have held further
hearings with regard to the matters which had ariisem the inspection and the
experts' report. There was no request or consahathoral hearing could be
omitted. In our view, the defendant has a legitex@aimplaint that there was a
breach of Art 32 of the Arbitration rules and A& df the PRC Arbitration Law. It
can be said that the defendant did not have a pamortunity to present its case
to the Tribunal after the inspection and the coatjwh of the experts' report.

Discretion

53. Counsel for the plaintiff argues that evernd tourt is satisfied that the
defendant has established one of the grounds wnttof theArbitration
Ordinancethe court still has a discretion in ordering enément of the award.
This is particularly the case if the result of thiitaation proceedings could not
have been affected.

54.Section 44of course uses the word "may" which indicates thatcourt has a
discretion when deciding whether to order or refioserder enforcement even if a
Convention ground is proved. Raklito Investment Ltd v. Klockner East Asia
Ltd. [1993] 2 HKLR 39 counsel (Mr Tang S.C.) pointed out that the csurt'
discretion could only come into play in relationstmme but not all of the grounds.
We think that this argument must be right. It wolddmost surprising if the court
were to enforce the award even though this woulddograry to public policy. It
the court finds that it would be violating the mbssic notions of morality and
justice to enforce the award, it should enforcensaward.




55. It was suggested that in cases falling withandther grounds of s.44, the court
should still order enforcement if it could be shoWeyond any doubt that the
decision could have been the same". (See Profédisert Jan Van den Berg , the
New York Arbitration Convention, 1958, p.302.) Wexapt that there must be
cases in which the court would exercise its disanetind enforce an award if it
takes the view that the decision of the arbitratidsunal would have been the
same in any event. The burden of showing thatisrssich a case must be on the
party resisting enforcement.

56. Counsel for the plaintiff submits that thisnmiple was accepted #ypex Tech
Investment Ltd. v. Chuang's Development (China) Ltd[1996] 2 HKC 293We
doubt if that was the effect of the Apex Tech caséhat case, the judge of first
instance accepted that there was a proceduratlenty which prevented the
defendant in that case from presenting its caserédétie tribunal but exercised his
discretion in ordering enforcement of the awardtanbasis that on the materials
before him, the result of the arbitration could have been different. What the
Court of Appeal decided in that case was that ¢theat should meticulously avoid
any consideration of the merits of the award". Tiwgeal was allowed because on
the materials before him, the judge could not haree to the conclusion that he
did.

57. In the present case, the award involved thencedf the purchase price and the
payment of compensation and was apparently bas#étearondition of the
equipment as assessed by the experts and theAThightor during the

inspection. How far they were influenced by thesting of the plaintiff's staff in

the absence of the defendant is unknown. As i\gex Tech case, it would be
difficult to say that there was no actual bias psad against the defendant or that
the result would have been the same if the defaridahbeen able to properly
present its case before the Tribunal. The burden ihe plaintiff to satisfy the
court that this was the case. We do not thinkithas succeeded in doing so.

58. Further, as we said, it would be wrong in gplecto enforce the award if it is
contrary to public policy to do so. We do not thihke court should still exercise its
discretion and order enforcement in such circuntstan

59. That would have disposed of this appeal. Butffersake of completeness, we
shall also deal with the last ground of appeal.

Concurrent obligations

60. The defendant submits that the court shouldsesfuinforcement of the award
because it imposes a concurrent obligation on ldaatgf to return the equipment
upon the defendant refunding the price and payomgpensation to the plaintiff. It
Is submitted that the equipment is outside thesgliction and there is evidence that
it is not in the required condition to be delivetedhe defendant. Counsel argues



that the court should not require or order the niddat to make payment to the
plaintiff unless there is a means to ensure tlaetiuipment is returned in the
appropriate condition to the defendant. Sincedhrmot be done, or since the court
IS not in a position to ensure that, enforcemenhefaward against the defendant
should be refused.

61. On the other hand, it is submitted on behathefplaintiff that the obligation

to return the equipment and the obligation to paypensation and refund the
price are not concurrent obligations. It is argthext the plaintiff, as the purchaser
of the equipment, is under no obligation to delither equipment to the defendant
and that it is for the defendant to collect theipaent. The risk is on the
defendant before the equipment is returned. linhér submitted that the Tribunal
could not have intended that the two obligatiorsusthbe concurrent or
conditional upon one and other. A number of indicatre relied on : there is a
deadline for the defendant to refund the pricetarighy compensation whereas
there is no time limit for the return of the equimy since the equipment is in the
PRC, any enforcement action for the return of dng@ment would be taken in the
PRC whereas since the defendant is a Hong Kong aoynphe payment
obligation should take place in Hong Kong. It isrped out that in any event, the
defendant has refused to take delivery of the eqeip or has failed to take steps
to do the same. That being the case, the plamdtfld suffer if the payment
obligation is concurrent with the obligation towet the equipment.

62. In our view, if an award is severable into elifint and separate parts and only
one part of it is held to be bad, the valid parég/rstill be enforced while the part
which is bad can be rejected. See Russell on Atiotr (20th ed.) and.J. Agro
Industries (P) Ltd. (a firm) v. Texuna International Ltd. (No.2) [1992] 2

HKLR 391.This is also envisaged by s.44 (4) of the ArhidraOrdinance (see

Art VI(c) of the Convention). It is necessary tansa@er whether the questionable
part of an award is an integral part of the whelarm or severable from the
remainder in the light of what the Tribunal hadided. If it is part and parcel of
the whole award, it would be difficult to hold thatly that part is not enforceable
while the other parts are.

63. The arbitration award in this case containddghewing relevant provisions :

Clause 1 It is adjudicated that the rubber powder produrcgquipment for
recycling vehicle tyres sold to the claimant (thesngiff) by the respondent (the
defendant) shall be returned. All costs arisingrfr@turning the goods including
the costs of dissembling and transportation, &l e borne by the (defendant).
The (plaintiff) shall give its assistance to theféelant) regarding relevant
procedures such as dissembling work and custoniared@on. The (plaintiff) shall
be responsible to clean the equipment prior tarmetg it. The (plaintiff) shall not
be liable for returning to the original state absle parts of the equipment which



have been modified during the installation andrnggprocess according to the
opinion and instructions of the (defendant).

The (defendant) shall refund the price of the eqeipinalready paid in the sum of
US$1,186,910.09 to the (plaintiff).

Clause 9 All the above mentioned sums awarded shall b&edettithin 45 days

from the date of this award. In the event of lagrpent, an annual interest of 9%
shall be charged for payment in US dollars andrenual interest of 14% shall be
charged for payment in Renminbi. If there is a atathe dissembling and

loading [of the equipment] to be returned, the éddbint) shall keep the equipment
in custody and such expenses shall be borne bigléiendant).

64. Clauses 2 to 5 direct the defendant to competisa plaintiff interest,
economic loss and expense. Clause 6 deals withrtiiteation fees. Clause 7 deals
with the expert assessment fees and Clause 8hatbhtarges of overseas
arbitrators.

65. It can be seen from these provisions thatwerconly provides for the
equipment to be returned. It does not say wholmaslligation to undertake such
task. However, the defendant has to bear the obite return and the plaintiff has
the obligation to give assistance with regard soglocedures and to clean the
equipment before returning. The defendant is aléigadto keep the equipment in
custody and pay for the expenses for doing sose tzere is a delay in the
dissembling and loading of the equipment. Thereidendline for the return of
the equipment whereas the payment obligation liEsdline, i.e. within 45 days
from the date of the award. Any delay will attrte payment of interest. It would
seem from these indications that the principalgation in dissembling, loading
and keeping the equipment in custody would be erd#fendant. Upon a true
construction of the award, it is clear that the Tin&l took the view that it was the
defendant which was the responsible or defaultanrtypand hence should be
obliged to refund the purchase price, pay compeamsand take back the
equipment. There is no obligation on the part efglaintiff to deliver the
equipment to the defendant. That being the casegubstion of the plaintiff failing
its obligation to deliver the equipment to the delf@nt does not arise. In other
words, there is no question of any concurrent aliiign which may give rise to a
difficulty in enforcement.

66. In any event, there is nothing in the awardcivimhay suggest that the
obligation to return the equipment depends onépayment of the purchase price
and/or compensation. In our view, it is a sepanateation. Hence, if we were to
hold that the award was enforceable in Hong Korgwwuld not withhold the
refund of the purchase price or payment of compensaimply because there
might be some problem in the return of the equigmen



Conclusion

67. For the reasons which we have given above,ave bome to the conclusion
that the appeal must be allowed. However, thisigspio criticism of the judge
below. The defendant's case before him had beeit thas simply the experts
appointed by the Tribunal who had attended theactspn of the equipment in the
absence of the defendant. It had not been suggistethe Chief Arbitrator had
been present as well. As the judge himself notiéd, the experts had whispered
what they were told into the ears of the arbitriélunal, the defendant would have
had a legitimate complaint.”

68. We set aside the leave to enforce the awardhendidgment entered pursuant
thereto. There would be an order nisi that the aifehshould have the costs of
the appeal and that the costs order in the colowbsghould stand. Finally we
would express our gratitude to all counsel fordksistance which they have
provided to this court.
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