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A. JIANGXI PROVINCIAL METAL AND MINERALSIMPORT AND
EXPORT CORPORATION V. SULANSER CO.LTD.[1995] HK CFIl 449:
HCM P887/1994 (6 APRIL 1995)

HCMP000887/1994

1994, No. MP 887
IN THE SUPREME COURT OF HONG KONG
HIGH COURT

MISCELLANEOUS PROCEEDINGS

IN THE MATTER of theArbitration
Ordinance Chapter 341, Section 2H
and

IN THE MATTER of an Award dated the
23rd day of August 1993

BETWEEN
JIANGXI PROVINCIAL METAL AND Plaintiff
MINERALS IMPORT AND EXPORT
CORPORATION
and
SULANSER COMPANY LIMITED Defendant

Coram: The Hon. Mr. Justice Leonard in Chambers
Date of hearing: 6 April 1995

Date of delivery of judgment: 6 April 1995



REASONS FOR DECISION

1. These are my reasons for dismissing an apmitaty the defendant for the
setting aside of an order made by me on 5th Decef$$2 giving leave to
enforce an arbitration award made against the dafgmmade by the China
International Economic Trade Arbitration CommissiGETAC), as well as the
judgment which as a result of my order was enterefith December 1994.

2. The defendant's grounds for the applicatioret@aside were in essence as
follows: -

1. There was no written agreement between theggarti

2. There was no Arbitration Agreement and accofgi@deTAC had no
jurisdiction.

3. The composition of the arbitral authority or #rbitral procedure was not in
accordance with the law of the country where thé@ation took place, namely
the People's Republic of China.

3. On 18th March 1990 the plaintiff and the deferidatered into a contract for
the sale and purchase of cement. The terms of titeact were reduced into
writing but the written terms were not signed.

4. When the plaintiff tried to deliver the cemewgitdea, there was a delay and the
plaintiff had to pay demurrage. Claiming that tie¢ag in delivery was due to the
default of the defendant, the plaintiff considetieat it had a claim for damages
against the defendant. It therefore institutedllpgaceedings in the Wuhan
Admiralty Court on 30th June 1991 against the d#di@n claiming damages for the
detention of the vessel which the plaintiff hadrtéiaed for the carriage of the
cement.

5. The defendant then wrote to the Wuhan Admir@liyrt on 2nd August 1991
saying that it had not entered into any charteypaith the plaintiff. That was true.
It went on to say: -

"The sale of goods contract both parties enteredisnthe C&F contract; and
accordingly matters relating to the charterpartyusth not concern us.
Consequently, the plaintiff do not have legal slagdlocus standi) to commence
this action.



Secondly, the contract between us and Jiangxi egfyrerovides for arbitration by
CIETAC; any dispute arising out of and in connectiath this contract should be
referred to arbitration by CIETAC."

6. The defendant went on to submit that the Wuhamifalty Court had no
jurisdiction.

7. Clause 6 of the written record of the agreerbehteen the parties reads:-

"(6) ARBITRATION: all disputes arising in connectiavith this sales contract or
the execution thereof shall be settled amicablpdyyotiation. In case no
settlement can be reached, the case under didmlteéren be submitted for
arbitration to the Foreign Trade Arbitration Comnuss of the China Council for
the promotion of International Trade in accordandé the Provisional Rules of
Procedure of the Foreign Trade Arbitration Commissibthe China Council for
the Promotion of International Trade. The decisibthe Commission shall be
accepted as final and binding upon both parties."

8. In view of the defendant's argument, the plHiots 10th January 1992
submitted to CIETAC a written application for arbtion. On 26th February 1992
the Wuhan Admiralty Court ruled that the disputensen the parties was covered
by the arbitration clause and should be resolvedrbiration. It therefore declined
jurisdiction. Neither party appealed.

9. What happened next is apparent from the artotraward made in due course
by CIETAC. The matter was accepted by CIETAC on 1§t 892. The
defendant then challenged CIETAC's jurisdiction lom basis that the parties had
never signed any written contract and had not edt&to any Arbitration
Agreement. That submission was made after thetgfaand the respondent had
each appointed an arbitrator for the proposeseéthitration.

10. CIETAC made an interim award on 14th Novembé&?2]1&olding that there
was a contract between the parties and that thieambmad been performed. It was
further found that in its written defence submittedhe Wuhan Maritime Court
the defendant had confirmed in writing that theeswa binding arbitration clause.
CIETAC held that it did have jurisdiction over thisglte.

11. Following that interim award, the defendantmiited a substantive defence
and made submissions to the tribunal in the atmtigproceedings.

12. After hearing and considering the evidencesarmmissions of both parties the
tribunal made an award for damages against thexdaife in the sum of
USD198,000.00 and Renminbi 90,000.00 with interBisé defendant was also
ordered to pay arbitration fees and expenses istheof Renminbi 33,070.00.
The date of the final award was the 23rd August 1993



13. Before this court, the defendant has reliechigection 43of theArbitration
OrdinanceCap 341(the Ordinance), which is in the following terms:

"43. Evidence The party seeking to enforce a Commemtward must produce -
(a) the duly authenticated original award or a didstified copy of it;
(b) the original arbitration agreement or a dulgtiied copy of it; and

(c) where the award or agreement is in a foreigguage, a translation of it
certified by an official or sworn translator or Bydiplomatic or consular agent.”

14. The defendant's argument is that no originatratton agreement has been
produced because that which purports to be a rexfdiee agreement was not
signed and whilst there was a business transalstitwween the parties, there was
no arbitration agreement.

15. By virtue of section 2(1) of the Ordinance adiion agreement" has the same
meaning as in Article 7(1) of the UNCITRAL Model Law"

16. Article 7(1) reads:-
"Article 7. Definition and form of arbitration agement

(1) "Arbitration agreement" is an agreement byghsdies to submit to arbitration
all or certain disputes which have arisen or winay arise between them in
respect of a defined legal relationship, whethetramtual or not. An arbitration
agreement may be in the form of an arbitrationsgan a contract or in the form
of a separate agreement."

17. Section 2(2) of the ordinance provides "Arti¢{8) of the UNCITRAL Model
Law shall apply to every arbitration agreement”.

Article 7(2) reads:-

"(2) The arbitration agreement shall be in writidg. agreement is in writing if it

is contained in a document signed by the partieis an exchange of letters, telex,
telegrams or other means of telecommunication wpiokide a record of the
agreement, or in an exchange of statements of @aohrdefence in which the
existence of an agreement is alleged by one padynat denied by another. The
reference in a contract to a document containingrbitration clause constitutes an
arbitration agreement provided that the contragt writing and the reference is
such as to make that clause part of the contract.”

18. Section 2(2) came into force on 6th April 198fker the date when the
arbitration agreement was made, but before thecgbioin to this court on 5th



December 1994. Article 7(2) deals with the eviddrquestion of proof of the
existence of a contract and does not affect theactual relationship between the
parties. The transitional provisions in Sectioroée Arbitration (Amendment)
Ordinance 1989 are not relevant since they spéugfyaw governing an
arbitration. The ordinance did not govern the aalitn in China which led to the
Convention award in this case.

19. It is provided in Section 2(1) of the Ordinarnicat "Convention award' means
an award to which Part IV applies, namely an awaade in pursuance of an
arbitration agreement in a state or territory othan in Hong Kong, which is a
party to the New York Convention;"

20. The People's Republic of China is a signatothedNew York Convention.
Part IV includes Section 43 and the definition ecfton 2(1) of "arbitration
agreement"” applies to that phrase in Section 43.

21. If one looks at Article 1l of the New York Coention as set out in the 3rd
Schedule to thérbitration Ordinanceone sees at paragraph 2 the following
words: 'The term "agreement in writing" shall inctuah arbitral clause in a
contract or an arbitration agreement, signed by#ré&es or contained in an
exchange of letters or telegrams.' That definittonot exclusive and is not a bar to
the application of Article 7(2), which does not kexite any arbitration agreement
covered by Atrticle 1l of the New York Convention.

22. The defendant has expressly alleged the exestitbe arbitration agreement.
In addition to the defendant's letter to the MardiCourt, there was a letter by way
of defence sent to that Court by a firm of Hong g&olicitors acting for the
defendant in that matter. It is dated 2nd Augu$1&nd paragraph 6 is in the
following terms:-

"6. Finally, according to the sales contract, aogtract disputes should be
submitted to arbitration by the Foreign Trade Adiiobn Commission of the China
Council for the promotion of International TradeBaijing. Also, in accordance
with "foreign economic contract” (Article 38) onlfya contract does not contain
any arbitration clause, can the contracting pad@emence court proceedings.
Therefore, this matter should now be referred tdration by the Foreign Trade
Arbitration Commission in Beijing."

23. By those letters the defendant affirmed theterce of the contract, including
the arbitration agreement and claimed that theenalttould go to arbitration. The
plaintiff accepted the allegation and producedwhéen record to the Wuhan
Court. The matter did go to arbitration, and aftereliminary argument as to
jurisdiction, the defendant submitted to the judtdn of CIETAC and proceeded
to contest the plaintiff's claim on its meritsidd that the production of this court
of the written terms of the contract, which incluatearbitration clause, taken



together with the defendant's letter and defenbengted to the Wuhan Maritime
Court satisfy the requirements of Section 43 of@neinance.

24. The defendant has argued that if there is telmBce upon an exchange of
letters, these must have been exchanged betweetathiff and defendant.
Accordingly, the defendant says that a letter bgrihe defendant to the Wuhan
Maritime Court does not satisfy the requiremerdmexchange of letters.

25. Article 7(2) of the UNCITRAL Model Law does ngdexify an exchange
directly between the parties. It simply specifiaseachange, as does Part Il Article
2 of the Convention. It is clear that copies ofwlnents submitted by each party to
the Wuhan Court and to CIETAC were received by ther

Section 44(1) of the Ordinance provides that

"enforcement of a Convention award shall not based except in the cases
mentioned in this Section.”

26. It has been suggested on the part of the daf¢nidat the Arbitration
Agreement was not valid under Chinese Law. Oné@fjrounds for refusing
enforcement is set out in Section 44(2)(b) as vadlo

"That the arbitration agreement was not valid utidedaw to which the parties
subjected it or, failing any indication thereondanthe law of the country where
the award was made;"

27. The defendant wanted to call evidence as togSkibhaw in order to show that
the arbitration agreement was invalid. | ruled thatdefendant was estopped from
claiming in this Court that the arbitration agreem®as invalid.

28. The question of estoppel was discussed by Kaplas he then was in the
unreported case @hina Nanhai Oil Joint Service Corporation Shenhzen

Branch v. Gee Tai Holdings Co. Ltd. 1992 No. MP 2411 at pages 15 - 21 of the
judgment. | respectfully agree with what he saet¢hand, just as Kaplan J. felt
able to apply the doctrine of estoppel to the cahdbithe defendant in that case so
| find that the doctrine applies here and it is motv open to the defendant to take
a point as to the validity of the arbitration agnemt in Chinese Law. Not only the
Wuhan Maritime Court but also the CIETAC Arbitrati®ribunal, one of the
members of which had been appointed by the defénkeld that the agreement
was valid and the defendant then defended the daithe merits.

29. An example of the application of the doctrifiessue estoppel in relation to
arbitration is to be found in the decision of thie{? Council inSouth British
Insurance Company Ltd v. Gauci Bros. & Co. [1928] AC 352where it was held
that when an action on a contract has been dischigsen a contention by the




defendant that an award is a condition precedethetoight to sue, and the claim is
then submitted to arbitration, the defendant iglpided from contending that the
award is bad in that the arbitrators had not juctszh to construe the contract, but
only to determine the sum (if any) due. See @lse Sennar (2) [1995] 1 WLR
490where it was held in the House of Lords that isssteppel is applicable to an
award resulting from arbitration proceedings. la finesent case, the award was
made by a tribunal with jurisdiction, was final arwhclusive and was made on the
merits.

30. The defendant has attempted to re-open thesisiagded by the Arbitral
Tribunal but this is not an appeal from the decigibthe tribunal. It does appear
that the defendant still believes that it has bmelered to pay demurrage under the
terms of the charterparty between the plaintiff artd party. It is perfectly clear
that such is not the case. The award is for danfagéseach of the contract
between the plaintiff and the defendant. | am gsatsfied that this is not a case
contemplated in Section 44(2)(d), which envisagsisuation where the award
deals with a difference not contemplated by orfalling within the terms of the
submission to arbitration or contains decisionsnatters beyond the scope of the
submission to arbitration.

31. Nor is this a case covered by Section 44(2)kich the defendant prayed in
aid on the basis that there was no arbitrationeageat, for | have found that there
was such an agreement.

32. I was not in the circumstances of this casparel to set aside my earlier
order and to refuse enforcement of this Converdiwward. The defendant's case is
without merit.

33. For these reasons | dismissed the application.

(D.J. Leonard)
Judge of the High Court

Representation:
Mr. Peter Ng inst'd by M/s. Ince & Co. for Plaintif

Ms. YU Kwong Sen, representative of the defendant.
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