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Introduction

[1]  Pursuant te. 350f thelnternational Commercial Arbitration Act, R.S.B.C. 1996, c. 233
(“1CAA”) the petitioner seeks recognition and enforcenaér certain arbitration award dated
November 21, 2011 issued by a three-member arlyifoaihal in India and involving the parties
presently before the Court.

[2] The respondent opposes the petition on variousngoset forth irs. 360f thel CAA but

also applies pursuant to R2-1(7)(d) to have the proceeding transferred tdriaglist so that
certain asserted triable issues might be more fuibject to discovery and thereafter adjudicated
at a full trial.

[3] For the reasons that follow, | have decided to titaa petition, albeit on terms, and to
dismiss the application for transfer to the trisi. |

Relevant Provisions of thd CAA

[4] The relevant provisions of tH€AA provide as follows:

Recognition and enforcement
35 (1) Subiject to this section asdction 36an arbitral award, irrespective of the
state in which it was made, must be recognizedratiriyg and, on application to

the Supreme Court, must be enforced.

(2) Unless the court orders otherwise, the paltyrrg on an arbitral award or
applying for its enforcement must supply

(a) the duly authenticated original arbitral awarch duly certified copy
of it, and

(b) the original arbitration agreement or a dulstiied copy of it.
(3) If the arbitral award or arbitration agreemismot made in an official
language of Canada, the party must supply a dutified translation of it into an
official language.

Grounds for refusing recognition or enforcement

36 (1) Recognition or enforcement of an arbitral alyarespective of the state in
which it was made, may be refused only



(a) at the request of the party against whomiitusked, if that party
furnishes to the competent court where recogniioenforcement is
sought proof that

() a party to the arbitration agreement was ursene incapacity,

(i) the arbitration agreement is not valid unde taw to which
the parties have subjected it or, failing any iatlmn of that law,
under the law of the state where the arbitral awaasd made,

(i) the party against whom the arbitral awardngoked was not
given proper notice of the appointment of an aabitr or of the
arbitral proceedings or was otherwise unable tegurethe party's
case,

(iv) the arbitral award deals with a dispute nattemplated by or
not falling within the terms of the submission tbi&ration, or it
contains decisions on matters beyond the scogeedditbmission
to arbitration, provided that, if the decisionsroatters submitted
to arbitration can be separated from those notibmgted, that
part of the arbitral award which contains decisionsnatters
submitted to arbitration may be recognized andreefh

(v) the composition of the arbitral tribunal or thebitral procedure
was not in accordance with the agreement of thigesaor, failing
any agreement, was not in accordance with the fetheostate
where the arbitration took place, or

(vi) the arbitral award has not yet become bindinghe parties or
has been set aside or suspended by a court ofdieeirs which, or
under the law of which, that arbitral award was eaut

(b) if the court finds that

() the subject matter of the dispute is not capaiblsettlement by
arbitration under the law of British Columbia, or

(ii) the recognition or enforcement of the arbitaalard would be
contrary to the public policy in British Columbia.

(2) If an application for setting aside or suspensif an arbitral award
has been made to a court referred to in subse)aia) (vi), the court
where recognition or enforcement is sought maiy,abnsiders it proper,
adjourn its decision and may also, on the appboatif the party claiming
recognition or enforcement of the arbitral awandieo the other party to
provide appropriate security.



[5] It will be noted thas. 350f thel CAA is couched in mandatory terms. The award must be
recognized and must be enforced, subject to theeproal requirements af 35(2) Recognition
or enforcement can only be refused on the limitedigds set out is. 36(1)of thel CAA.

[6] At this hearing both parties agreed there has bespliance with the threshold
procedural requirements of s. 35(1). However, tutigs disagree with respect to the merits of
the grounds asserted undeB6for refusing recognition or enforcement in thiseaAs well, the
parties disagree about the onus of proof pertaitarte “public policy” ground specified in

s. 36(1fb)(ii) of the|CAA.

[7]1 Inany event, the respondent argues there arerdanie issues of fact relating to the36
issues which warrant further discovery and theeeaftfull trial.

Factual Background

[8] The factual background is convoluted. Fortunatelych of it is described in detail in the
award that is the subject matter of the petitiod @which, of course, was put into evidence before
me.

[9] On February 23, 2001 the petitioner (“Assam”) eediento a “production sharing
contract” with the Indian government with respecatpotential oilfield known as Amguri. In
November 2003 Assam was granted an oil lease diitinguri field by the State of Assam.

[10] In May 2004 Assam and the respondent (“Canoro™@reat into a joint operating
agreement (“JOA”) with respect to the Amguri fie@@anoro’s assigned “participating interest”
was 60%. Assam’s “participating interest” was 40%e JOA appointed Canoro as the
“operator” of the project until such time as, amatiger things, it ceased to hold a “participating
interest”.

[11] Article 13 of the JOA addressed the sale, trar@f@ssignment of either party’s
“participating interest” and provided for the otlparty to have a right of first refusal. This right
was said to apply “to any sale or assignment okthek of a Party other than to an Affiliate
hereto where the principal or sole asset of sudy jpathe time of such sale is its Participating
Interest under the Contract”.

[12] Article 18 of the JOA provided for arbitration afyadisputes between the parties. That
article read as follows:

18.1. The Parties shall use their best efforts to sattiecably all disputes, differences
or claims arising out of or in connection with asfithe terms and conditions of
this Agreement or converning the interpretatiop@rformance thereof.

18.2. Any dispute, difference or claim arising betweea Barties hereunder which
cannot be settled amicably may, subject to Artid@ell, be submitterd by any
Party to arbitration pursuant to Article 18.3.



18.3.

18.4.

18.5.

18.6.

18.7.

18.8.

18.9.

18.10.

18.11.

Subject to the provisions herein, the Parties heagpee that any unresolved
dispute, difference or claim which cannot be sedttecably within a reasonable
time may; except for those referred to in ArticR 111, be submitted to an
arbitral tribunals for final decision as hereinafpeovided.

The Arbitral tribunal shall consist of three aratdrs. The Party or Parties
insttiluting the arbitration shall appoint one aréior and the Party or Parties
repsonding shall appoint another arbitrator anth IRarties shall so advise the
other Parties. The two arbitrators appointed byRasies shall appoint the third
arbitrator.

Any Party may, after appointing an arbitrator, resfithe other Party(ies) in
writing to appoint the second arbitrator. If su¢hey Party fails to appoint an
arbitrator withint forty-five (45) days of receipt the written request to do so,
such arbitrator may, at the request of the firstyPae appointed in accordance
with the Arbitration and conciliation Act 1996 froamongst persons who are
not nationals of the country of any of the Parteethe arbitration proceedings.

If the two arbitrators appointed by the Partiestfangree on the appointment of
the third arbitrator within thirty (30) days of th@pointment of the second
arbitrator and if the Parties do not otherwise agomder the Arbitration and
Conciliation Act 1996, the first Paty may appoim third arbitrator who shall
not be a national of the country of any Party.

If any of the arbitrators fails or is unable to,dus successor shall be appointed
in the manner set out in this Article as if he wWassfirst appointment.

The decision of the arbitral tribunal, and, in tase of difference among the
arbitrators, the decision of the majority, shalffisal and binding upon the
Parties.

Arbitration proceedings shall be conducted in adance with the Arbitration
and Conciliation Act 1996 except that in the evarany conflict between these
Act and the provisions of this Article 18, the pions of this Article 18 shall
govern.

The right to arbitrate disputes and claims undesr Agreement shall survive the
termination of this Agreement.

Prior to submitting a dispute to arbitration, atpanay submit the matter for
conciliation under the Arbitration and Conciliatidet 1996 as amended or re-
enacted from time to time by conciliators) to be@pted by mutual agreement
fo the Parties. If the Parties fail to agree om@cdiator (or conciliators) in
accordance with the said rules, the matter maybmdted for arbitration. No
arbitration proceedings shall be instituted whoadliation proceedings are
pending.



18.12. The venue of conciliation or arbitration proceedipgirsuant to this Article,
unless the Parties otherwise agree, shall be in Dietv and shall be conducted
in the English Language. Insofar as practicabke Rarties shall continue to
implement the terms of this Agreement notwithstagdhe initiation of arbitral
proceedings and any pending claim or dispute.

18.13. The fees and expenses of conciliator(s) appoingetid Parties shall be
borne equally by the contending Parties. Assessofehe costs of
arbitration including incidental expenses and ligbfor the payment
thereof shall be at the discretion of the arbinsto

[13] Atthat time, Canoro was a public company whoseeshaere traded on the TSX
Venture Exchange.

[14] In April 2010 Canoro entered into an investmeneagrent with Mass Financial Corp.
pursuant to which the latter acquired approximal&%o of the common shares of the former. In
July 2010 Mass Financial Corp. acquired further mam shares from Canoro thereby bringing
its total shareholdings to approximately 53% ofttital outstanding shares of Canoro.

[15] On April 28, 2010 Assam filed a petition in the HiGourt of Delhi seeking to restrain
Canoro from proceeding with the Mass Financialdeations and claiming that those
transactions had resulted or would result in adired the production sharing agreement.
Canoro’s Indian counsel appeared before the cowppose the petition. On May 18, 2010 the
High Court refused to grant the injunction requeédig Assam but did issudia pendens order
which allowed the Mass transactions to proceedestittp the findings of an arbitration tribunal
should arbitration be pursued by Assam.

[16] On August 19, 2010 Assam invoked the arbitrati@usé (Article 18) of the JOA and
named retired Justice J.K. Mehra as its nomineiratdr. Canoro nominated its arbitrator,
retired Justice A.P. Shah, on September 22, 20L8a$s after Assam’s nomination and within
the 45-day requirement stipulated in Article 185he JOA.

[17] Purporting to invoke its rights under Article 1&b6the JOA, Assam appointed Mr. Lim
Kim Jim as the third and presiding arbitrator. Timalividual is a senior Malaysian barrister
based in Kuala Lumpur.

[18] Inthe meantime, citing a breach of the producsibaring contract, on August 27, 2010
the Indian government terminated Canoro’s partiaigainterest in the Amguri field. Canoro
promptly filed a petition with the High Court of I on August 29, 2010 seeking to restrain
that termination, and on August 31, 2010 the Higlni€granted an interim order restraining the
Indian government from terminating or transferr®gnoro’s interest in the Amguri field.

[19] Canoro disputed the validity of Mr. Lim’s appointntes the presiding arbitrator and on
December 21, 2010 filed a petition in the SupreroarCof India seeking relief under section
11(6) of that country’@rbitration & Conciliation Act, 1996 (“thelndian Arbitration Act”). That
section (discussed further below) provides thatrevlagparty fails to act as required under an



arbitration appointment procedure agreed upon by#ities, the other party may request the
Chief Justice of India to take “the necessary mesisu

[20] The petition filed in the Supreme Court of Indigssaut in detail the basis for Canoro’s
objection to the validity of Mr. Lim’s appointment.asserts noncompliance with the procedure
contemplated by Article 18.6 of the JOA, at leasbifar as Canoro’s interpretation of that article
was concerned.

[21] The petition claimed “a plain reading of the adiahakes it abundantly clear that if the
two nominee arbitrators failed to agree on thedtpresiding arbitrator, the parties may first
consult with each other and if after such mutualstitations the parties are still unable to
resolve the matter,” then a petition to the Chiedtite of India is the next step. It claimed that
any entitlement Assam may have had to unilatesg|yoint the third arbitrator was “intended to
be a last resort” and one not exercisable “unlessalternative procedure contained in the said
article is first explored and exhausted”. The patitalso claimed “deliberate and malicious
intent” on Assam’s part in refusing to consult withnoro before “arbitrarily and unilaterally”
appointing Mr. Lim.

[22] When the petition first came on for hearing betfitvee Supreme Court of India, the matter
was adjourned to permit counsel for the petitidnasirculate a number of judgments which
were intended to be cited as part of Canoro’s sssions. When the hearing resumed on April
29, 2011, no one appeared on behalf of Canorocdte issued an order saying, among other
things, that dismissing the petition in default Webserve no purpose as it would defeat the very
purpose of these proceedings for speedy disposhkohatter. However, in the interest of
justice, one last adjournment was granted. It wadenctlear that on the next date of hearing, the
matter shall be decided on merits irrespective loétiver any of the Counsel or any of the parties
are present. The matter was then adjourned to M2QHL.

[23] On May 6, 2011, counsel appeared for Canoro. Idstéarguing the merits of the case at
that time, however, Canoro’s counsel made a redaesithdraw the petition. The request was
granted and the Supreme Court issued an ordefttteagrbitration petition is dismissed as
withdrawn”.

[24] In the meantime, the arbitral tribunal was attengpto move matters forward. Canoro

had initially protested the validity of Mr. Lim’gpaointment by letter dated December 6, 2010
and it continued to repeat this objection in itsueng correspondence to both counsel for Assam
as well as the tribunal itself. In one such lettated May 13, 2011 counsel for Canoro requested
that the tribunal “please issue fresh proceduralations after considering the convenience of all
concerned, as is the norm. We further requestitnnial to first consider hearing of the
‘preliminary issue’ and to grant a proper and valipbortunity to our client to be heard in this
matter”.

[25] The “preliminary issue” referred to, as the lettself identified, was “the hearing of the
guestion of the validity of the appointment of Mim as the presiding arbitrator”.



[26] On July 28, 2011 a new procedural timetable wage®y the tribunal. Among other
things, the timetable imposed deadlines in Augaistife filing of written submissions respecting
the “preliminary issues” and scheduled a hearingpo$e issues for September 13 and 14, 2011.

[27] On July 26, 2011 Canoro’s counsel wrote a letteéhéotribunal advising that they “are no
longer going to be representing Canoro Resouraegdd in the matter”. No reason was given.
From that point forward no one appeared on beliafamoro in the arbitration proceedings.

[28] The tribunal ordered Assam to take out ads in twa Delhi newspapers advising
Canoro of, among other things, the hearing schddoleSeptember 13 and 14, 2011. It also
ordered Assam to serve such notice on Canoro affites in Canada and India. All of these
steps were taken.

[29] The hearing of the “preliminary issues” proceedadeptember 13, 2011 in the absence
of Canoro. The tribunal decided that Mr. Lim’s appiment had been “in strict compliance with
the provisions of Article 18.6 of the JOA”. The d@on was unanimous.

[30] On October 24 and 25, 2011, the tribunal held hgaron the merits of Assam’s
substantive claims in the arbitration. Witnessesvealled and oral submissions were made.
Further written submissions were ordered and subdit

[31] On November 21, 2011 the arbitral tribunal issusdinal award. It comprised 86 pages
and 229 paragraphs of text. Again, it was an unangraward signed by all three arbitrators
including the Canoro appointee.

[32] The award granted damages to Assam under sevhe tért heads of damages claimed
and dismissed three of the claims. Paragraph 2#8&aiward sets out the relief granted and
reads as follows:

228. In view of the above, we grant ACIL, the claimahg following relief as
claimed under the Amended Heads of Claim and tpécgpion for interim
award:

(i) Ifis hereby declared that CRL was in breach ofcet13.3 of the JOA and
that it failed to act as a prudent and/or respdasiperator but acted in a
manner which was either grossly negligent or wiaistounted to
deliberate misconduct in various operations retetoeand carried out at
the Amguri Field,;

(i)  Ifis further declared that the current value oflGR60% Participating
Interest is not more than USD 4.16 Million;

(i) Itis hereby declared that ACIL is entitled to s&er/assignment of all rights,
title and interest that CRL has in respect of thid §0% Participating
Interest in satisfaction or and in adjustment oDUS16 Million out of the
total damages awarded to ACIL such that ACIL izethin a position that



it would have been had CRL not breached its obhbgatunder the JOA
and to step -in rights in relation to the said iegrating Interest;

(iv) ltis hereby declared that ACIL is assignee of GRiights, tittle and interest
of the 60% Participating Interest under the terfrthe JOA such that
ACIL is placed in a position that it would have hdead CRL not
breached its obligations under the JOA and for twi€IL may approach
the GOl to recognize the assignment and to gramgerdt as may be
required in terms of the PSC;

(v) Itis hereby declared that this Award shall constithe Deed of Assignment of
the 60% Participating Interest pursuant to the J®#he Amguri Field
from CRL to ACIL on the consent of the Union of iadinder the PSC
being obtained;

(vi) Itis declared that ACIL is entitled to acquire ame hereby direct the transfer
of 52.9% shares of CRL in favour of ACIL which wes@ld to Mass at a
total cost payable of USD 2.2071 Million which ambbhas been adjusted
from the damages awarded;

(vii)  ACIL is entitled to recover a sum of USD 32,748,@8ter having adjusted
USD 6.3671 Million towards the other reliefs graht€his amount shall
be paid within 120 days of this Award, failing whitt shall carry interest
@ 12% annum till the date of payment or recovesytha case may be.

[33] Itis this award (‘the Award”) that Assam now se&k$ave recognized and enforced in
British Columbia pursuant t&._350f thel CAA.

The Parties’ Positions

[34] As indicated above, both parties agree that theomditions set forth is. 35(2)of the

ICAA (supply of the arbitral award and the arbitratagmeement in the appropriate format) have
been met. The real dispute between the partiebesher recognition or enforcement of the
arbitral award should be refused on one or mote®fjrounds set forth & 360f thel CAA.

[35] In particular, Canoro invokesibsections 36(43)(iii) and (v) respecting the appointment
of Mr. Lim, the “inability to present their caseind the “improper” composition of the arbitral
tribunal. In addition, Canoro asserts that allh&fse things taken together also support refusing
recognition or enforcement of the Award as beingti@y to the public policy in British
Columbia.

[36] In its written submissions Canoro identifies “ses@rounds” for refusing
recognition/enforcement of the Award as follows:



[37]

Canoro was not given an opportunity to be heardraonto the basic principles of
natural justice and procedural fairness. ... AlthoGgimoro initially participated in the
arbitration, they were “forced to withdraw as, giwle circumstances surrounding the
arbitration, it had no or little chance to recea/tair hearing by the arbitral tribunal”;

the composition of the arbitral tribunal was noastordance with the agreement of the
parties. ... Assam did not consult as required pumsigas. 18.6 of the JOA but rather
unilaterally appointed the third arbitrator (Mrnb) thereby “stacking the deck” in
Assam’s favor;

the arbitral proceeding in India therefore lackagartiality and fairness; and

the Award thus made would be contrary to the pytiecy in British Columbia.

In addition, Canoro says that the conflicting &frd evidence filed on behalf of the

parties “raises serious and disputed issues offatiaw” warranting a trial including the
following:

[38]

the interpretation of Article 18.6 of the JOA whigtovides for the process of instituting
an arbitration proceeding and constitution of ateal tribunal;

the interpretation of thindian Arbitration Act as applied to Canoro’s objections to the
process and constitution of the arbitral tribumalndia;

unilateral appointment of the third presiding aditr by Assam despite Canoro’s
objections;

the independence and impatrtiality of the arbitialinal;
Canoro’s incapacity to present its case beforathgral tribunal.
Assam’s “key points” in reply to Canoro’s variougections are that:

Canoro voluntarily walked away from both the adtion and its own legal proceeding
before the Supreme Court of India, where all ofgdheve questions were put squarely in
issue, and therefore it is not open for them temsslack of procedural fairness or,
indeed, to re-litigate the same issues in Britistu@bia;

If Canoro is permitted to abandon the arbitratiomcpss in India and later raise and re-
litigate in another forum (British Columbia) proeedl fairness objections to recognition
and enforcement of the arbitration award, it wauhdlermine principles of international
comity and the very enforcement code prescribeth&y1985 UNCITRAL Model Law

on International Commercial Arbitration.

The Applicable Law



[39] A recent judgment of this Cou&E International Resources Holdings LLC v. Yeap Soon
St, 2013 BCSC 1804 (CanLlIp013 BCSC 1804 [fternational Resources’), has helpfully
addressed many of the principles applicable t@fi@ication at bar. The court commented:

Recognition and enforcement

[14] In this application, CEIR seeks an order urglé850f thel CAA recognizing and
enforcing the Final Award. It also relies on #&AA, which includes as a schedule the United
Nations Convention on the Recognition and Enforagroé Foreign Arbitral Awards (the
Convention).

[15]  Section 35(1)of théCAA provides:

(1) Subject to this section asdction 36an arbitral award, irrespective of the
state in which it was made, must be recognizedratiriyg and, on application to
the Supreme Court, must be enforced.

[16] Section 35(2)equires CEIR as the party applying for enforceimesupply either the
duly authenticated original arbitral award or aydegrtified copy of it, and the original
arbitration agreement or a duly certified copytoThere is no dispute that these requirements
have been met by CEIR.

[17] Section 36(1pf thel CAA sets out the grounds on which a court may refusedognize
or enforce a foreign arbitral award:

(1) Recognition or enforcement of an arbitral awamespective of the state in
which it was made, may be refused only

(a) at the request of the party against whomiitusked, if that party
furnishes to the competent court where recogniioenforcement is
sought proof that

() a party to the arbitration agreement was ursdene incapacity,

(i) the arbitration agreement is not valid unde taw to which
the parties have subjected it or, failing any iatlmn of that law,
under the law of the state where the arbitral aweaad made,

(iii) the party against whom the arbitral awardngoked was not
given proper notice of the appointment of an aabitr or of the
arbitral proceedings or was otherwise unable tegrethe party's
case,

(iv) the arbitral award deals with a dispute natteonplated by or
not falling within the terms of the submission tbi&ation, or it
contains decisions on matters beyond the scogeeaditbmission



to arbitration, provided that, if the decisionsroatters submitted
to arbitration can be separated from those notibmgted, that
part of the arbitral award which contains decisionsnatters
submitted to arbitration may be recognized andresfh

(v) the composition of the arbitral tribunal or theitral procedure
was not in accordance with the agreement of thigegaor, failing
any agreement, was not in accordance with the faheostate
where the arbitration took place, or

(vi) the arbitral award has not yet become bindinghe parties or
has been set aside or suspended by a court ofatieers which, or
under the law of which, that arbitral award was ejaut

(b) if the court finds that

() the subject matter of the dispute is not capalblsettlement by
arbitration under the law of British Columbia, or

(i) the recognition or enforcement of the arbitaalard would be
contrary to the public policy in British Columbia.

[18] Similar provisions are found in Articles IV and Vtbe Convention.

[19] ThelCAA implements in British Columbia the 1985 UNCITRALobEl Law on
International Arbitration (the Model Law). It is W&nown that a high degree of deference is to
be given to decisions of arbitrators in internagioarbitrations. This is based on “concerns of
international comity, respect for the capacitiefoogign and transnational tribunals, and
sensitivity to the need of the international conerarsystem for predictability in the resolution
of disputes” as discussedMitsubishi Motors Corp v Soler Chrysler-Plymouth Inc, 473 US 614
at 629 (1985) and adopted by the BC Court of Appe@uintette Coal Limited v Nippon Seel
Corporation, [1990] BCJ No 2241 (CA). The court held that thesinciples inViitsubishi “are

as compelling in this jurisdiction as they arehe United States or elsewhere”, and concluded,
at 229:

It is meet, therefore, as a matter of policy, to@dh standard which seeks to
preserve the autonomy of the forum selected bypéntes and to minimize
judicial intervention when reviewing internatiorm@mmercial arbitral awards in
British Columbia. That is the standard to be fokmnn this case.

[20] In Corp Transnacional de Inversionesv STET International, [1999] OJ No 3573 at 190
(Sup Ct), aff'd [2000] OJ No 3408 (CA), leave tpapl refused, [2000] SCCA No 581, the
court discussed the governing principals of the 8adw:

The Model Law is a collaborative effort among nasido facilitate the resolution
of international commercial disputes through thsteal process. It is in force in



numerous jurisdictions around the world... Artiblef the Model Law expressly
limits the scope for judicial intervention exceptdpplication to set aside the
award or to resist enforcement of an award underosmmore of the limited
grounds specified iArticles 34or 36. Under Article 34 of the Model Law, the
applicants bear the onus of proving that the awsindsild be set aside. If the
applicants fail to satisfy this onus, Articles 3%&6 of the Model Law expressly
require this court to recognize and enforce therdsva

The broad deference and respect to be accordegtisiahs made by arbitral
tribunals pursuant to the Model Law has been reigzegdnin this jurisdiction by
the Ontario Court of Appeal idutomatic Systems Inc. v. Bracknell Corp. 1994
CanLll 1871 (ON CA)(1994), 18 O.R. (3d) 257 at p. 264, 113 D.L.RhY449
at p. 456:

The purpose of the United Nations Conventions aeddgislation
adopting them is to ensure that the method of vespdisputes in the
forum and according to the rules chosen by thegsiis respected.
Canadian courts have recognized that predictaliilithe enforcement of
dispute resolution provisions is an indispensabdegndition to any
international business transaction and facilitates encourages the
pursuit of freer trade on an international scKlaverit Seel & Crane Ltd.
v. Kone Corp. 1992 ABCA 7 (CanlLll) (1992), 87 D.L.R. (4th) 129 at

p. 139, 85 Alta. L.R. (2d) 287 (C.A.).

[21]  WhileQuintette Coal andCorp Transnacional involved applications to set aside foreign
arbitral awardsAdamas Management & Services Inc v Aurado Energy Inc, 2004 NBQB 342
(CanlLll), 2004 NBQB 342, involved an application to recagrand enforce one. In applying
the legislation in New Brunswick (which is equivaieo thel CAA), the court held at para. 18:

Recognition and enforcement of the Award in NewrBmiick is consistent with
the objects and purposes of {AA , namely to give effect to parties' contractual
intentions to refer matters to arbitration, as wsllachieve consistency among
jurisdictions and predictability in the resolutiohinternational commercial
disputes. By achieving such consistency and praiidty, thelCAA encourages
use of international arbitration as a means ofadtive dispute resolution,
thereby facilitation [sic] and promoting internatéd trade and commerce.
[citations omitted].

[22]  These authorities clearly establish that undet @\ (and the=FAAA) the court is
required to recognize and enforce foreign arbdvehrds unless the party opposing recognition
satisfies the onus of proving that one or morénefgrounds set out ;1 36(1fa) or (b) apply.

[underline emphasis added]



[40] The last paragraph of the above extract from tke¥national Resources decision
addresses the onus of proof. It is therefore ¢regtirCanoro has the onus of proof not only with
respect to objections under39(1ja) but also undes. 39(1}b) of thel CAA.

[41] One of the key questions underlying thiernational Resources case was whether the
individual, Mr. Yeap, was a party to the arbitrat@agreements in issue and whether the
arbitration tribunal had any jurisdiction over Mreap. The court held:

[31] Mr. Lunny submits that CEIR’s position ignores #tatutory framework governing
applications to enforce foreign arbitral awardsjoimecessarily involves this Court’s review
over the issue of jurisdiction and whether an embaward could be enforced in British
Columbia. He also challenges whether the arbitrattwally made a finding that Mr. Yeap was a
party to the arbitration agreements and submitstkigareference in the Final Award on this
point “is a finding wholly unfounded” by his reasom the Interim Award.

[32] | cannot accept Mr. Lunny’s submission. It assuthasthe identity of the parties is an
issue for the court to considd® novo on an application to recognize an arbitral awtrdt the
arbitrator’s decision that Mr. Yeap was a partyh arbitration agreements is not binding on
this court, and that the court is empowered totstre the arbitrator’s findings of jurisdiction.
The court must accept the arbitrator’s decisioft®face and cannot go behind it. This is what
the court did inJavor by accepting the arbitrator’s finding that Mr. Rcaeur was a party to the
arbitration proceeding but not the arbitration agnent.

[36]  The issue of the arbitrator’s jurisdiction and Meap’s status as a party was a matter
for the arbitrator to decide. The arbitration agneats provided that the proceedings were to be
governed by the International Dispute ResolutiarcBdures of the American Arbitration
Association. Article 15(1) of those rules providleat the arbitrator has the power to rule on his
own jurisdiction, “including any objections withgggect to the existence, scope or validity of the
arbitration agreement”. In my opinion, it is nogtiole of this Court on such an application to
consider the merits of a substantive issue thatth@arbitrator’s to decide.

[37]  Noris it proper for Mr. Yeap to re-litigate such igsue here. Mr. Yeap was represented
in the arbitration by experienced U.S. counsédbelfvanted to further challenge the arbitrator’s
jurisdiction to determine his party status, or altenge the decision on its merits, he ought to
have taken steps to do so in another forum. Insteadhose only to challenge this issue within
the arbitration itself. He took no steps to ralgs tssue during any of the proceedings taken in
this jurisdiction and elsewhere to freeze his asaetl to recognize the Interim Award, and he
took no steps to do so before the Final Award veedicned in the District Court of New York.

[38] _The fact that Mr. Yeap was unsuccessfuthos issue before the arbitrator does not give
rise to a basis for refusing recognition unsleB6(1fa)(v) of thel CAA, as the procedure
followed in the arbitration was in accordance with arbitration agreements. ...

[39]  Further, | see no basis to refuse redogmunders. 36(1fb)(i) or (ii).



[40] Section 36(1(b)(i) applies where “the subject matter of thepdi® is not capable of
settlement by arbitration under the law of BritGblumbia”. Mr. Lunny submits that Mr. Yeap
could not be the subject of an arbitral award iiti®r Columbia because was not a signatory to
the arbitration agreements in his personal capddiyrelies odavor at para. 30, where the
court held that the jurisdiction of arbitratorsBritish Columbia is confined to jurisdiction over
parties to arbitration agreements. In the circunts#a of this case, where Mr. Yeap was
determined to be a party to the agreements, tlcicular argument.

[41] Section 36(1(b)(ii) applies where recognition or enforcementidobe contrary to
public policy in British Columbia. This ground is be narrowly construed. [Rorp
Transnacional, the court referred at 192 to this passage f8ohneter v Gasmac Inc, [1992] OJ
No 257 (Gen Div) at 623:

The concept of imposing our public policy on foremwards is to guard against
enforcement of an award which offends our locat@gles of justice and fairness
in a fundamental way, and in a way which the partisuld attribute to the fact
that the award was made in another jurisdictionrevtiee procedural or
substantive rules diverge markedly from our ownybere there was ignorance
or corruption on the part of the tribunal which ltbnot be seen to be tolerated or
condoned by our courts.

[42]  There is nothing in the arbitrator’'s determinatomthe issue of Mr. Yeap’s status as a
party that can be said to offend our local priregpdf justice and fairness.

[underline emphasis added]

[42] Some of the points raised in these extracts (imetuthe ones | have underlined) apply
here, namely, that

1. Broad deference and respect is to be accordedeimational arbitration tribunals;

2. This Court is generally not empowered to scrutinieearbitrator’s findings on matters of
jurisdiction but rather it should accept the adiir's decision on its face and ought not
go behind it;

3. Itis not the role of the court on this type of Apgtion to consider the merits of a
substantive issue that was the arbitrators’ tod#eci

4. Nor is it proper for the respondent to try anditigdte these issues here; if the respondent
wanted to challenge the jurisdiction or compositdthe arbitral tribunal or any of its
decisions on the merits, the respondent oughtve teken steps to do so in another
forum;

5. The fact that the respondent’s initial objectiomstte jurisdiction, composition or
procedures of the arbitral tribunal were unsucegsgiies not give rise to a basis for
refusing recognition or enforcement of the arbignatrd in this jurisdiction;



6. The “contrary to public policy” ground for refusimgcognition or enforcement is to be
narrowly construed and requires fundamental breaohpustice and fairness and
conduct of a sort that could not be tolerated edomed by our courts.

The Indian Arbitration Act and Legal
Proceedings

[43] Canoro had serious objections to the compositidghefrbitral tribunal and to what it
perceived as being procedural unfairness thatteskuBut it was not without a remedy. Indeed,
various avenues were available to challenge theecioress of both the process and any awards
arising from same. These included:

1. Section 11(6) of théndian Arbitration Act permits a party who alleges noncompliance
with arbitrator appointment procedures to petitioe Chief Justice of India “to take the
necessary measure”. The decision of any suchqetgideemed to be final pursuant to
S. 11(7) of théAct;

2. Section 13 of théndian Arbitration Act sets forth a procedure for challenging an
arbitrator for lack of qualifications or for justible doubts as to his independence or
impartiality. That section specifies that the aditribunal shall decide on the challenge,
and if the challenge is not successful, then thérat tribunal shall continue the
proceedings and make an arbitral award. The seesipressly preserves the right of the
complaining party to raise the issue as a basiarigrater court application to set aside
the award under s. 34 of thet;

3. Section 16 of théndian Arbitration Act grants the tribunal competence to rule on its own
jurisdiction. That section also specifies thatdaling any unsuccessful jurisdictional
challenge, the tribunal will continue the proceggiand make an arbitral award. Again,
that section expressly preserves the right of tmeptaining party to raise the issue as a
basis for any later court application to set asidewill award under s. 34 of thet.

[44] Inthe case at bar Canoro actually initiated twerahtive procedures to seek a remedy
for its complaints respecting the appointment of Mm and the composition of the arbitral
tribunal generally. In particular,

1. it filed a petition to the Supreme Court of Indiader s. 11 of théndian Arbitration Act
asserting noncompliance with the arbitrator apmoértt procedures specified by the
JOA, indeed, accusing Assam of “deliberate andaiaals” impropriety; and

2. it sought determination by the arbitral tribunakif of a “preliminary issue”, namely, the
validity of the appointment of Mr. Lim as the preisig arbitrator.



[45] Both procedures afforded Canoro an opportunityliy firgue its various objections
respecting due process. One of the procedureggtiten to the Supreme Court, involved
access to the most senior and respected juribeifand.

[46] Rather than pursue the procedures it had itséi&iad, Canoro simply abandoned the
field. It offered no reason for doing so to eittie® Supreme Court or to the arbitral panel. In the
first case, it sought to withdraw the petition dhe same was “dismissed as withdrawn” (a final
order). In the second case, Canoro’s counsel vertgder advising they were no longer
representing Canoro in the matter and Canoro its#dfd to attend or participate in any
subsequent proceedings in the arbitration.

[47] One of the affidavits filed in this matter was tb&Mr. Sampath Kumar made on January
10, 2013. Paragraph 24 that affidavit containdoliewing statement:

Canoro had decided that given all of the circunstarsurrounding the arbitration and
constitution of the tribunal, it would not receiany fair dealing in the arbitral process and,
accordingly, Canoro instructed its solicitors rmappear.

[48] No excuse is proffered anywhere in the affidavitenal for the abandonment of the
Supreme Court petition.

Analysis and Conclusion on Recognition and
Enforcement

[49] The “preliminary issue” regarding the proprietytbé appointment of Mr. Lim was
decided by the tribunal in Assam’s favor. It wasn@nimous decision, endorsed by Canoro’s
own nominee arbitrator (a retired justice).

[50] The final award later ensued, again a unanimouisidacendorsed by Canoro’s own
nominee arbitrator.

[51] On this application Canoro suggested that the “dheckbeen stacked” against Canoro.
However, no evidence of any sort was adduced cigifig the probity of the two retired justices
appointed to the panel. Nor, for that matter, wasraeaningful evidence adduced challenging
the qualifications or probity of Mr. Lim, a senibarrister from Kuala Lumpur.

[52] | have set out above in paragraph 42 of this juddreix principles which govern the
consideration of objections to the recognition antbrcement in British Columbia of
international arbitration awards. Each principleagly applies to the facts of this case and each
strongly militates in favor of granting Assam’s itiet.

[53] Canoro took a high risk strategic decision whespited to abandon both its petition to the
Supreme Court of India and its further participatio the arbitration. Having done so, it now
seeks to re-litigate before this Court the sameadilgns raised in India, labeling them as “triable



issues” of the sort that warrant rejection of As'sapetition in favor of further discovery and
ultimately a full trial here in British Columbia.

[54] Ifind, however, that in accordance with the lgg@hciples articulated above, Canoro is
not entitled to re-litigate its case in British @wibia. It could have and should have pursued the
procedural and legal options available to it inigndt did not do so and it must live with the
consequences.

[55] | therefore dismiss Canoro’s application pursuarR122-1(7)(d) to have the proceeding
transferred to the trial list and | grant Assamesioon for an order recognizing the Award and
enforcing the same to the extent that it is poesiloider the laws of British Columbia.

Dissolution of Canoro and Effect on
Enforcement

[56] On the second day on the hearing of this petit@oynsel for Canoro discovered the
British Columbia Registrar of Companies had dissdlCanoro on December 9, 2013, for failure
to file annual reports.

[57] The question, therefore, arose what effect sugotlison might have upon these
recognition and enforcement proceedings. Sincé@eparty was prepared to argue the point,
both were invited to make written submissions arfjjnent was reserved on this as well as the
substantive issues raised in the petition.

[58] The petitioner submits:

1. Dissolution is not one of the limited grounds setio s. 36of thel CAA for refusing
recognition and enforcement of an internationaiteation award;

2. The British ColumbidBusiness Corporations Act, S.B.C. 2002, c. 57'BC BCA”)
expressly contemplates continuation of litigatiowl éhe granting of judgments against
dissolved companies;

3. and hence the dissolution of Canoro should havenpact on the recognition or
enforcement of the arbitration award in this Proein

[59] For its part, Canoro submits:
1. Proper interpretation of the BBCA would indeed allow litigation to continue agaiast
dissolved corporation, as well as to allow theelatb defend such proceedings

(presumably on instructions of the board of direxts constituted prior to dissolution);

2. However, enforcement of any judgment cannot bectdteunless and until the
corporation is restored; and



3. No enforcement is possible until Canoro’s assetisliabilities have been ascertained
following restoration and the appropriate enforcetmeechanics assessed.

[60] Canoro further submits that these enforcementodiiies militate in favour of
transferring the proceeding to the trial list foud’s normal pre-trial and trial mechanisms.

[61] Neither party can produce, and | have been unalfied, any authority which expressly
addresses recognition and enforcement undeiGAA of an arbitration award made against a
corporation that has been dissolved and which,uyautsto s. 344(1) of the BBCA has “ceased
to exist for any purpose”.

[62] There is, however, no doubt that section 346(1heBCBCA expressly contemplates
continuation of litigation issued before dissolati®ection 348(3) of the BBCA expressly
contemplates judgment being obtained against aldes$ company and the pursuit of
shareholders in certain circumstances. Section2348(the BCBCA expressly contemplates a
judgment creditor applying for recovery againstdissolved company’s assets. Of course,
under s. 356 of the BBCA, such a judgment creditor can itself apply to tlegiRtrar to restore
the dissolved company.

[63] At common law, dissolution meant the company ceésedist. However, modern
statutory schemes create a very different scenideein McGuinness@anadian Business
Corporations Law, 2nd ed.; Markham: LexisNexis, 2007 at 1608) sumthe effect of
dissolution as follows:

[A] corporation dissolved for lack of regulatoryrapliance is not so much a dead company as
one that is in a state of suspended animatione shre corporation may be revived with
retroactive effect upon its revival.

[64] This characterization of the effect of dissolutfonlack of regulatory compliance is
consistent withAttorney General of British Columbia v. Royal Bank of Canada, 1937 CanLll 23
(SCC) [1937] S.C.R. 459 at 473-4. The Supreme Cou@arfada considered the British
Columbia statutory scheme for the dissolution astaration of companies. The court said a
company, while dissolved,

cannot be taken to be dead for all purposes whetheovery Part of the Act that refers to
dissolution, provision is also made for an orderevivor, with the consequence that the
company is deemed to have continued in existendatdsgad not been struck off.

[65] In Saini v. Grand Forks (City), 2011 BCSC 320 (CanLI/2011 BCSC 320 at paragraph
14 Fenlon J. of this Court confirméditorney General v. Royal Bank remains the law in British
Columbia:

... [W]hile a dissolved corporation has been compé#oesidead person, the analogy is not
entirely apt: short of the miraculous, a man oneaddremains so, while a corporation once
dissolved is routinely revived.



[66] On the basis of both the provisions of the BCA and the authorities cited above, it is
clear that dissolution of Canoro does not previeatcburt from issuing an order that recognizes
and enforces the arbitration award issued in Iratitgast to the extent that such enforcement is
possible.

[67] The relief granted in the arbitration award is@dtin paragraph 32 of these reasons.
Most of the relief is declaratory in nature andrésognition in British Columbia poses no
practical obstacle. However, at least two aspddiseorelief granted are substantive in nature,
namely:

» the granting of judgment in the amount of USD $38,085, together with 12% interest
thereon per annum until the date or payment orvexgo and

* a‘“direction” that there be a “transfer of 52.9%usds of [Canoro] in favour of [Assam]
which were sold to Mass”.

[68] There is no difficulty in issuing a judgment whican be entered as a judgment of the
Supreme Court of British Columbia, for the finamhgartion of the arbitration award. That
portion, including the accrued interest thereothtodate of the judgment in the present
proceedings, can be converted into Canadian cyransuant to the provisions of thereign
Money Claims Act, R.S.B.C. 1996, c. 158nd theForeign Money Claims Regulation, B.C. Reqg.
165/96

[69] There are, however, practical and substantive olestéo the enforcement of any
direction that Canoro shares be transferred torAs3ile to the shares has already passed to
Mass. Canoro’s shares were listed and traded onh3keVenture Exchange but, on August 9,
2011, a cease trade order was issued by the B@tiimbia Securities Commission and
remains in force. Further, since Canoro has bessotlied and does not exist, it is not presently
susceptible to an order in the nature of a mangatgunction.

[70] In the result, while | am prepared to issue anogaaerally recognizing and enforcing
the arbitration award made in India, | am not pregdo issue a formal direction that Canoro (or
Mass) transfer shares to Assam at this time. Raffitbe parties are unable to themselves
determine a mechanism for enforcement of this dsge¢be Award (assuming it is even
pursued), leave is granted to Assam to make fugpplication to this Court for approval of
alternative mechanisms by which enforcement of dlspect of the Award might be
accomplished.

Order Granted

[71] In the result, | make the following order:

1. Except for the transfer of shares directed purst@mAtticle 228(vi) of same, the award of
Mr. Lim Kim Jim, Presiding Arbitrator, retired Just J.K. Mehra, Arbitrator, and retired



Justice A.P.Shar, Arbitrator, made in New Delhditn on November 21, 2011 (the
“Award”) shall be recognized as binding and enfatae in British Columbia;

2. The monetary portion of the Award shall carry iettrof 12% per annum commencing
March 20, 2012 and continuing until the date ofrpamt or recovery as the case may be;

3. The monetary portion of the Award and accrued egefrom March 20, 2012 to the date
of judgment shall be converted into Canadian caygursuant to the provisions of the
Foreign Money Claims Act, R.S.B.C. 1996, c. 15&nd theForeign Money Claims
Regulation, B.C. Reqg. 165/96

4. Judgment based on the Award shall be signed amrdeehais a judgment of the Supreme
Court of British Columbia and is enforceable intBh Columbia in the same manner as
any other British Columbia judgment of the sameaff

5. If pursuit of the share transfer directed pursuamtrticle 228(vi) of the Award is desired
and the parties are unable to agree on the mechdorsaccomplishing same, Assam
may make further application to this Court for aypyal ofalternative mechanisms by
which enforcement of this aspect of Award mighabeomplished.

[72] If there are any matters that need to be broughtytattention in respect of awarding

costs, the parties are at liberty to do so. Othswbsts of these proceedings will follow the
event and are awarded to Assam to be assessedScalerB.

“N.P. Kent J.”
The Honourable Mr. Justice N. Kent
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