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Limitation of actions — Foreign arbitral award — &bgnition and
enforcement — Limitation period applicable to recitign and enforcement of foreign
arbitration award in Alberta — Limitations Act, RAS 2000, c. L-12, s8, 11.

Arbitration — Foreign arbitral award — Recogniticend enforcement —
Whether placing time limit on recognition and ewBment proceedings violates
Convention on the Recognition and Enforcement oéigo Arbitral Award — Whether
limitation periods fall under rubric “rules of pradure” under Convention —
Convention on the Recognition and Enforcement aoéigo Arbitral Award, Can. T.S.
1986 No. 43.

Y Corp., a Russian corporation that develops aretaips oilfields in Russia,
purchased materials for its oilfield operationsnir@k Corp., an Alberta corporation.
Following a contractual dispute, Y Corp. commenasdditration proceedings before the
International Commercial Arbitration Court at theanber of Commerce and Industry of



the Russian Federation. On September 6, 2002artheal tribunal ordered R Corp. to
pay $952,614.43 US in damages to Y Corp. Y Copplied to the Alberta Court of
Queen’s Bench for recognition and enforcement efatvard on January 27, 2006. The
court dismissed the application, ruling that it w@se-barred under the two-year
limitation period in s. 3 of the Alberamitations Act The Court of Appeal upheld the
ruling.

Held: The appeal should be dismissed.

Alberta is required to recognize and enforce elggioreign arbitral awards.
The recognition and enforcement of foreign arbignabrds in Alberta is governed by the
International Commercial Arbitration Actwhich incorporates both th&onvention on
the Recognition and Enforcement of Foreign Arbittavardsand the United Nations
Model Law on International Commercial ArbitrationThe Convention requires all
Contracting States to recognize and enforce aflbginaards made in the territory of
another state, whether or not they are party toGbavention, except on enumerated
grounds. It was ratified and implemented by legish in Alberta and each of the other
provinces. The Model Law, a codification of intational “best practices”, recommends
terms identical to those in the Convention and &las been adopted, subject to some
modifications, by every jurisdiction in Canada,luding Alberta.

The Convention allows Contracting States to imgdosal time limits on the
recognition and enforcement of foreign arbitral edgaif they so wish. While limitation
periods are not included in the list of groundsrupdnich a Contracting State may refuse
to recognize and enforce a foreign arbitral awattee Convention stipulates that
recognition and enforcement shall be “in accordanitk the rules of procedure of the
territory where the award is relied upon”. If tkempetent legislature intended to
subject recognition and enforcement proceedinga twonitation period, the limitation
period in question will be construed as a “rulepodcedure” as that term is understood
under the Convention. The domestic characterigaifdimitation periods as substantive
or procedural is immaterial. In the case of fetstates, local time limits are to be
determined by the law of the enforcing jurisdictiatithin the federal state. In those
cases, the relevant unit will be the enforcingsdiction within the Contracting State, not
the Contracting State in its entirety. In ordercimply with the Convention, Alberta
need only provide foreign awards with treatmengeserous as that provided to domestic
awards rendered in Alberta.

The only Alberta law applicable to the recognitiand enforcement of
foreign arbitral awards is thieimitations Act The Arbitration Act expressly excludes
foreign awards, and th&eciprocal Enforcement of Judgments Aetly applies to
judgments and arbitral awards rendered in recipioggurisdictions. Russia is not a
reciprocating jurisdiction. By contrast, the scleerof the Limitations Actand its
legislative history indicate that the Alberta ldgiare intended to create a comprehensive
and exhaustive limitations scheme applicable to calises of action except those
excluded by the Act itself or covered by other $égfion. Foreign arbitral awards are not



so excluded and are therefore subject to lthaitations Act An application for
recognition and enforcement of a foreign arbitrabed is an application for a “remedial
order” within the meaning of the Act. However,asarbitral award is not “a judgment
or a court order for the payment of money”, it @ eligible for the 10-year limitation
period set out in s.11 of the Act. Rather, theliaption is subject to the general
two-year limitation period applicable to most causé action, which is found in s. 3 of
the Act.

The two-year limitation period in s. 3 is subjeotd discoverability rule.
Where, as here, the injury is the “non-performanten obligation” and the arbitral
creditor seeks to have a foreign arbitral awardgazed and enforced, the date of the
issuance of the award will not normally be consedeto be the date of non-performance
of the obligation to pay. The limitation perioddam s. 3 will not be triggered until the
possibility that the award might be set aside k®yltdtal courts in the country where the
award was rendered has been foreclosed. In the o&sRussia, a Model Law
jurisdiction, there is no indication in the recdhét the three-month appeal period to set
aside an award set out in s.34 of thlwdel Law on International Commercial
Arbitration was modified, and no appeal was launched duriag pleriod. Failure to
make payment on the date the award becomes fitiafiesa the first two elements of
discoverability set out in s. 3(1)(a)(i) and (iie arbitral creditor would know that the
injury has occurred and that it was attributalhte arbitral debtor. The third element is
also met. Under s. 3(1)(a)(iii), a court could ajelcommencement of the limitation
period until the arbitral creditor knew or oughtitave known that the injury it received
warrants bringing a proceeding. In this case, Manethere was no need to delay the
running of time. Since the debtor is registeredliverta where its head office is located,
Y Corp. could not claim — and has not claimed —t fhalid not know or ought not to
have known that a proceeding was warranted in Adbat the time of the expiry of the
three-month appeal period following receipt of oetiof the award. Even taking into
account the discoverability rule, Y Corp.’s applioa for recognition and enforcement of
the foreign arbitral award was time-barred as ofddeber 2004.

Cases Cited

Distinguished: Tolofson v. Jensei994 CanlLll 44 (S.C.C.[1994] 3 S.C.R.
1022;referred to: Morguard Investments Ltd. v. De Savoy@90 CanLll 29 (S.C.C,)
[1990] 3 S.C.R. 107Beals v. Saldanh&003 SCC 72 (CanLl})2003 SCC 72, [2003] 3
S.C.R. 416Daniels v. Mitchell 2005 ABCA 271 (CanLll)2005 ABCA 271, 51 Alta.
L.R. (4th) 212;Dell Computer Corp. v. Union des consommatew@07 SCC 34
(CanLll), 2007 SCC 34, [2007] 2 S.C.R. 8@esputeaux v. Editions Chouette (1987)
inc., 2003 SCC 17 (CanLl}))2003 SCC 17, [2003] 1 S.C.R. 11Btdon Estate v. Grall
1998 CanLll 771 (S.C.G.J1998] 3 S.C.R. 437Rizzo & Rizzo Shoes Ltd. (R&ép98
CanLll 837 (S.C.C,)[1998] 1 S.C.R. 27Novak v. Bond1999 CanLll 685 (S.C.G.)
[1999] 1 S.C.R. 808.

Statutes and Regulations Cited



Arbitration Act R.S.A. 2000, c. A-43, s&(1), 51

Civil Code of Québes.Q. 1991, c. 64, art924

Constitution Act, 18675.92.

International Commercial Arbitration AcR.S.A. 2000, c. I-5, s

Limitation Act R.S.B.C. 1996, c. 266, s5.6(4).

Limitation of Actions A¢tR.S.A. 1980, c. L-15 [rep. 1996, c. L-15.1, 5. 16
Limitations Act R.S.A. 2000, c. L-12, s§, 2(1), 3,11, 12.

Reciprocal Enforcement of Judgments, &S.A. 2000, c. R-6, s$(1)(b), 21(1).
International Documents

Convention on the Recognition and Enforcement oéiga Arbitral Awards Can. T.S.
1986 No. 43, arts. I, I, V, XI.

United Nations. Commission on International Trhde. Report on the survey relating
to the legislative implementation of the Conventimm the Recognition and
Enforcement of Foreign Arbitral Awards (New YorR5&) 41st Sess., U.N. Doc.
A/CN.9/656/Add.1 (2008).

United Nations. Commission on International Tra@ev. UNCITRAL Model Law on
International Commercial ArbitrationJ.N. Doc. A/40/17, ann. | (1985) [am. U.N.
Doc. A/61/17, ann. | (2006)], arts. 5, 34, 35, Bért Two (Explanatory Note).

Vienna Convention on the Law of Treati€an. T.S. 1980 No. 37, arts. 31(1), 31(3).

Authors Cited

Blackaby, Nigel, and Constantine Partasidé&edfern and Hunter on International
Arbitration, 5th ed. Oxford: Oxford University Press, 2009.

Born, Gary B.International Commercial Arbitration3rd ed. New York: Kluwer Law
International, 2009.

International Chamber of Commerce. “Guide to NalofRules of Procedure for
Recognition and Enforcement of New York Conventiawards”, ICC Bull. —
2008 Spec. Supp.



Mustill, Michael John. “Arbitration: History and Blground” (1989), @. Int'l Arb. 43.

Poudret, Jean-Francois, and Seébastien Bes€mmparative Law of International
Arbitration, 2nd ed., trans. by Stephen V. Berti and AnnettetiPLondon: Sweet
& Maxwell, 2007.

Sullivan, Ruth. Sullivan on the Construction of Statytesth ed. Markham, Ont.:
LexisNexis Canada, 2008.

van den Berg, Albert Ja.he New York Arbitration Convention of 1958: Toveaal
Uniform Judicial Interpretation Deventer, The Netherlands: Kluwer Law and
Taxation, 1981, reprinted 1994.

APPEAL from a judgment of the Alberta Court of AppéCostigan, O’Brien
and Rowbotham JJ.A.2008 ABCA 274 (CanLll)2008 ABCA 274, 93 Alta. L.R. (4th)
281, 297 D.L.R. (4th) 168, 433 A.R. 372, 429 W.A3Z2, 47 B.L.R. (4th) 205, [2008]
11 W.W.R. 28, 59 C.P.C. (6th) 91, [2008] A.J. Nd38QL), 2008 CarswellAlta 1035,
affirming a decision of Chrumka 2007 ABQB 450 (CanLlIl)2007 ABQB 450, 78
Alta. L.R. (4th) 86, 423 A.R. 241, 31 B.L.R. (4th$8, [2007] 10 W.W.R. 559, [2007]
A.J. No. 749 (QL), 2007 CarswellAlta 911, dismigsan application for recognition and
enforcement of a foreign arbitration award. App#iamissed.

Scott ATurnerandSam de Grooffor the appellant.

David R. Haigh Q.C, Michael J.Donaldsonand Sonya A. Morganfor the
respondent.

Babak Barin, James E. Redmon®.C., and Andrew McDougall for the
intervener the ADR Chambers Inc.

Ivan G. Whitehall Q.C, and Paul M. Lalonde for the intervener the
Canadian Arbitration Congress.

StefanMartin andPierre Grenier for the intervener Institut de médiation et
d’arbitrage du Québec.

Pierre Bienveny Frédéric BachandandAlison Fitzgerald for the intervener
the London Court of International Arbitration.

The judgment of the Court was delivered by

ROTHSTEIN J. —

I. Introduction



[1] This case is about the limitation period applicabléhe recognition and
enforcement of foreign arbitral awards in the pnoei of Alberta. For the reasons set out
below, | am of the view that the applicable limibat period is two years and that
Yugraneft Corporation’s application for recognitiand enforcement of a foreign arbitral
award is therefore time-barred. Under internafioagbitration law, the matter of
limitation periods is left to local procedural laf/the jurisdiction where recognition and
enforcement is sought. The applicable limitatiariqd in this case must therefore be
found in the limitations law of Alberta. As an d@rbl award is not a judgment or a court
order for the payment of money, an application fecognition and enforcement in
Alberta is not eligible for the 10-year limitatigreriod set out in s. 11 of theémitations
Act, R.S.A. 2000, c. L-12 Rather, the application is subject to the gdneva-year
limitation period applicable to most causes of @ctiwhich is found in s. 3 of the
Limitations Act

Il. Facts

[2] The appellant, Yugraneft Corporation (“Yugranefti$, a Russian
corporation that develops and operates oil fieldsRiussia. The respondent, Rexx
Management Corporation (“Rexx”) is an Alberta cogimn that at one time supplied
materials to Yugraneft for its oil field operationg-ollowing a contractual dispute,
Yugraneft commenced arbitration proceedings befibve International Commercial
Arbitration Court at the Chamber of Commerce argugtry of the Russian Federation
(“Russian ICAC”). The arbitral tribunal issued fisal award on September 6, 2002,
ordering Rexx to pay US$952,614.43 in damages graheft.

[3] Yugraneft applied to the Alberta Court of Queen&nBh for recognition
and enforcement of the award on January 27, 2006 than three years after the award
was rendered. Rexx resisted enforcement on twangia First, it argued that
Yugraneft's application was time-barred under tHbefta Limitations Act Second, it
argued that enforcement proceedings should bedstagreding resolution of an ongoing
criminal case in the United States. It claimed tha criminal case would demonstrate
that the award had been obtained as a result wdditant activity.

I1l. Judicial History

[4] Yugraneft applied to the Alberta Court of Queen&nBh for recognition
and enforcement of the award pursuant toltiernational Commercial Arbitration Act



R.S.A. 2000, c. I-5"ICAA”). Chrumka J. ruled that the applicationas time-barred
under theLimitations Act 2007 ABQB 450 (CanLlIl)2007 ABQB 450, 78 Alta. L.R.
(4th) 86. The Act creates two limitation periodsge for “remedial order[s]” (s. 3) and
one for the enforcement of “judgment[s] or ordeffs] the payment of money” (s. 11).
Applications under s. 3 are subject to a two-yeaitation period, while those under s.
11 are subject to a 10-year time limit. Yugrarafyued that foreign arbitral awards
should be considered “judgments” under s. 11. @keuJ. disagreed, finding instead
that the two-year limitation period in s. 3 appliedhe application was therefore
dismissed.

[5] The Alberta Court of Appeal unanimously upheld riéng of Chrumka J.:
2008 ABCA 274 (CanLll)2008 ABCA 274, 93 Alta. L.R. (4th) 281. It condkd that a
foreign arbitral award could not be considered wgment” pursuant to s. 11 because
that term encompassed only domestic judgments.ordlatgly, it found that Yugraneft's
application should be characterized as a claimafogmedial order under s. 3 of the Act
and was therefore time-barred. The appeal wasisksich

IV. Positions of the Parties

[6] Yugraneft argues that a foreign arbitral award #&hdoe treated as a
domestic judgment under s. 11 of thémitations Act because arbitration is an
adjudication of a legal dispute and as such possesbkthe characteristics of a judgment.
In the alternative, it argues that foreign arbiteabards should be treated as at least
equivalent to a foreign judgment, and that forgigshgments fall within the meaning of
“judgment” under s. 11 of theimitations Act It points to recent jurisprudence of this
Court showing a trend away from the traditional agption of foreign judgments as a
mere contract debt and towards a practice of grgnthem “full faith and credit”
(Morguard Investments Ltd. v. De Savo$890 CanLIl 29 (S.C.C.)[1990] 3 S.C.R.
1077, at pp. 1100-110Beals v. Saldanh&003 SCC 72 (CanLl})2003 SCC 72, [2003]
3 S.C.R. 416, at paras. 164-74). Finally, Yugramefues that th&imitations Actis
ambiguous and that this ambiguity should be resbiweits favour. While an arbitral
award may not share all the properties of a domgstigment, neither does it fit well
within the scheme created by s. 3. Since statyiovyisions creating limitation periods
must be interpreted strictly in favour of the ptdinthis ambiguity must be resolved by
applying the 10-year limitation period found irl4.

[7] Rexx argues that the two-year limitation set ous.ir3 should apply. Its
principal argument is that theimitations Actwas intended to simplify the law of
limitations by imposing a single limitation peri@mh most causes of action. Unless an
action falls under one of the exceptions set ouhe Act, it is subject to the two-year
limitation period found in s. 3. Since Yugranef#istion is not excluded from the scope
of s. 3, it is time-barred.



V. Analysis

A. Relevant Legislation

[8] In Alberta, the recognition and enforcement of igmearbitral awards is
governed by the ICAA, which incorporates both @anvention on the Recognition and
Enforcement of Foreign Arbitral Award€Can. T.S. 1986 No. 43 (the “New York
Convention” or “Convention”), and th&JNCITRAL Model Law on International
Commercial Arbitration U.N. Doc. A/40/17, ann. 1 (1985) (the “Model Lagwinto
Alberta law. The relevant provisions of each imstent are found in the appendices
attached hereto (Appendix A for the Model Law amp@ndix B for the Convention).

[9] The New York Convention was adopted in 1958 byUim#ed Nations
Conference on International Commercial Arbitratiofhe purpose of the Convention is
to facilitate the cross-border recognition and erdment of arbitral awards by
establishing a single, uniform set of rules thaplapworldwide. It requires each
Contracting State to recognize and enforce arbdéwaards made in the territory of
another State, and that recognition and enforceramtonly be refused on the limited
grounds set out in art. V (see Appendix B). Pumst@a art. |, the obligation to recognize
foreign awards applies not only to awards granteother Contracting States, but also to
those granted in all States other than the one hictwenforcement is being sought,
regardless of whether or not they are party taddbevention.

[10] The Convention is currently in force, having beatified by over 140

countries, and is considered a great success. Masdill, former judge of the Court of
Appeal of England and Wales and member of the Hafideords, and former Vice-
President of the International Court of Arbitrati@h the International Chamber of
Commerce, has stated that the New York Convention

has been the most successful international insmunie the field of
arbitration, and perhaps could lay claim to be riwst effective instance of
international legislation in the entire historyaasfmmercial law.

(M. J. Mustill, “Arbitration: History and Backgrouwfi (1989), 6J. Int’l Arb.
43, at p. 49)



The Convention was ratified by Canada on May 1286]19%nce each provincial
legislature had enacted the necessary implemelagigjation.

[11] The Model Law was developed in 1985 by the Unitedidsis Commission
on International Trade Law (“UNCITRAL"). Unlike hNew York Convention, which is
a treaty, the Model Law is not an international eegnent intended for ratification.
Rather, it is a codification of international “bestactices” intended to serve as an
example for domestic legislation. The explanatooye of the UNCITRAL secretariat
states that the Model Law

reflects a worldwide consensus on the principled mnportant issues of
international arbitration practice. It is accepeatn States of all regions and
the different legal or economic systems of the diorl

(Model Law, Part Two, at para. 2)

The Model Law has been adopted, subject to soméficaitbns, by every jurisdiction in

Canada. Like the Convention, the Model Law linthe ability of national courts to

interfere with international arbitration proceedingArticle 36 of the Model Law also
limits the grounds on which enforcement of an im&tional arbitral award may be
refused (Appendix A). These grounds are essentddhtical to those set out in art. V of
the New York Convention.

[12] Having adopted both the Convention and the Mode!l lra1986 as part of
the ICAA, there is no doubt that Alberta is reqdit® recognize and enforce eligible
foreign arbitral awards. The question before tlei€is what limitation period, if any,
applies to the recognition and enforcement of fprerbitral awards in Alberta.

[13] There are three Alberta statutes that are potgntielevant in this
connection: theLimitations Act the Arbitration Act R.S.A. 2000, c. A-43and the
Reciprocal Enforcement of Judgments,AtS.A. 2000, c. R-§‘REJA”). The relevant
provisions of each statute are in appendices @nD E, respectively.

B. Does the Convention Allow Local Limitation Pesdd Apply?

[14] As neither the Convention nor the Model Law exdsesmposes a
limitation period on recognition and enforcementheeshold question is whethany
limitation period can apply. Article V of the Coention and art. 36 of the Model Law
purport to set out an exhaustive list of the graummh which the recognition and
enforcement of an award may be refused, but makenention of local limitation



periods. This omission might be taken to mean @h@bntracting State cannot refuse to
recognize and enforce a foreign arbitral award hen grounds that the application was
brought after the expiration of a local limitatipariod.

[15] However, art. 1l of the Convention stipulates thatognition and
enforcement shall be “in accordance with the rofgsrocedure of the territory where the
award is relied upon”. Thus, the “rules of proaeduof the jurisdiction in which
enforcement is sought will apply, insofar as they mbt conflict with the express
requirements of the Convention. The question tisewhether limitation periods fall
under the rubric of “rules of procedure”, as tatt is used in the Convention.

[16] This question arises because not all legal systezaslimitation periods —
or extinctive prescription, as it is known in cilalw jurisdictions — alike. Those built on
the common law tradition have tended to conceivéhei as a procedural matter, while
those following the civil law tradition generallyomsider them to be a question of
substantive lawTolofson v. Jenseri 994 CanlLll 44 (S.C.C,.)J1994] 3 S.C.R. 1022, at
pp. 1068-70). If limitation periods are characed as being procedural in nature for the
purposes of the Convention, then recognition aridreement of a foreign arbitral award
may lawfully be refused on the grounds that it imetbarred. If instead they are
characterized as substantive in nature, then p@aairtime limit on recognition and
enforcement proceedings would appear to violateGbavention, which only allows
local procedural rules, and not local substantave, to apply.

[17] Both parties agree that, as a general matter]ladllows Contracting
States to impose a time limit on the recognition @mforcement of foreign arbitral
awards. However, whether Alberta was in confoymitith the Convention is not
determined by the consent of the parties. It essary for the Court to ascertain if there
is a legal basis for the application of local liatibn laws under the Convention.

[18] In my view, art. Il permits (although it does n@quire) Contracting

States (or, in the case of a federal State, a atibral territory with jurisdiction over the
matter) to subject the recognition and enforcenadrforeign arbitral awards to a time
limit. However, it should not be viewed as autagsly recognizing and imposing
either the traditional common law or civil law appches to limitation periods. Rather,
the phrase “in accordance with the rules of procedd the territory where the award is
relied upon” should be understood as indicatingliegfoon of domestic law on such
matters. Thus, notwithstanding art. V, which seti$ an otherwise exhaustive list of
grounds on which recognition and enforcement mayréssted, the courts of a



Contracting State may refuse to recognize and eafarforeign arbitral award on the
basis that such proceedings are time-barred.chreras conclusion for three reasons.

[19] First, as a treaty, the Convention must be intéedréin good faith in
accordance with the ordinary meaning to be givertht terms of the treaty in their
context and in the light of its object and purpogéienna Convention on the Law of
Treaties Can. T.S. 1980 No. 37 (entered into force 27 dgn980), art. 31(1). In this
case, the Convention’s context and purpose prowvidigations as to how its terms, in
particular art. 111, should be read. The Convemsaext was designed to be applied in a
large number of States and thus across a multaéitegal systems (N. Blackaby and C.
PartasidesiRedfern and Hunter on International Arbitratigbth ed. 2009), at pp. 70 and
72-73; J.-F. Poudret and S. BessGomparative Law of International Arbitratio(2nd
ed. 2007), at p. 868). One leading author has ritbest the Convention as a
“constitutional instrument” that “leaves a substantole for national law and national
courts to play in the international arbitral pra&eqG. B. Born, International
Commercial Arbitration(3rd ed. 2009), at p. 101). The text of the Cotieen must
therefore be construed in a manner that takesaictount the fact that it was intended to
interface with a variety of legal traditions.

[20] This context and purpose is important when inteéipgethe Convention’s
effect on the applicability of local limitation peds to the recognition and enforcement
of foreign arbitral awards. When the Conventiorsvdsafted, it was well known that
various States characterized limitation periodslifferent ways, and that States in the
common law tradition generally treated them as dpgdrocedural in nature. All else
being equal, if the Convention were applied in emown law State, the term “rules of
procedure” found in art. Il woulgprima facie include any local limitation periods
applicable to the recognition and enforcement ofitp arbitral awards by virtue of local
law. It is therefore significant that the Convents drafters did not include any
restriction on a State’s ability to impose time itsnon recognition and enforcement
proceedings. Such an omission implies that théetmintended to take a permissive
approach.

[21] The second reason why art. Ill should be viewedasnitting the
application of local limitation periods is that dhieflects the practice of the Contracting
States. In interpreting a treaty, courts must fake account “any subsequent practice in
the application of the treaty which establishesabgeeement of the parties regarding its
interpretation” Yienna Convention on the Law of Treatiast. 31(3)). A recent study
indicates that at least 53 Contracting Statesutio both common law and civil law
States, subject (or would be likely to subject,udtidhe issue arise) the recognition and
enforcement of foreign arbitral awards to some lohtime limit (International Chamber
of Commerce, “Guide to National Rules of ProcedoreRecognition and Enforcement
of New York Convention Awards1CC Bull. — 2008 Special Supmt pp. 343-46; see



also UNCITRAL, Report on the survey relating to the legislativgplementation of the
Convention on the Recognition and Enforcement oéiga Arbitral Awards (New York,
1958) 41st Sess., U.N. Doc. A/CN.9/656/Add.1 (2008pm@t2-3).

[22] Third, leading scholars in the field appear to taker granted that art. Il
permits the application of local limitation periods recognition and enforcement
proceedings (see for example: Blackaby and Padssiat pp. 631-32; A. J. van den
Berg, The New York Arbitration Convention of 1958: Toveara Uniform Judicial
Interpretation(1981), at p. 240; Poudret and Besson, at p. 86®)is suggests that the
application of local time limits is not a controse&l matter.

[23] Thus, the lack of any explicit restriction on a @anting State’s ability to
impose a limitation period can be taken to meah thathe purposes of the Convention,
any limitation period that, under domestic law,aigplicable to the recognition and
enforcement of a foreign arbitral award is a “rofgorocedure” pursuant to art. Ill.

[24] Although they agree that, as a general matter,Qwvention allows
Contracting States to impose limitation periods @tognition and enforcement
proceedings, both the Canadian Arbitration Corgy(6SAC”) and the ADR Chambers,
argue that, on the facts of the present caselllagf. the Convention prevents this Court
from applying Alberta limitations law. However,aaof them relies on a different part
of art. Il to support its claim.

[25] The CAC argues that Alberta limitations law cane@ply to the
recognition and enforcement of foreign arbitral edgabecause Canadian common law
considers such rules to be substantive in natlihe Limitations Actor any other statute
imposing a general limitation period therefore does qualify as a “rule of procedure”
under art. I11.

[26] In making this argument, the CAC relies primarily the ruling by this
Court in Tolofson which rejected the traditional common law applo&c limitation
periods (pp. 1071-72). The CAC contends that, ieezaCanadian common law now
generally considers limitation periods to be sulista, statutory limitation periods, such
as those found in tHamitations Act are inapplicable under art. Il of the Convention



[27] It is true that the majority iMolofsonheld that, in a conflict of laws
context, limitation periods should, as a generatenabe treated as substantive in nature,
so that a claim will be subject to the limitatioarjpd of thelex loci delicti(or, in this
case, théex loci contractus However, the question in this case is not wleflanadian
law considers limitation periods to be “substantive™procedural” in nature. Rather,
the question is whether local time limits intende@pply to recognition and enforcement
fall within the ambit of “rules of procedure” asathterm is used in art. Ill ofhe
Convention

[28] The answer to this must be yes. As noted aboeeCtimvention takes a

permissive approach to the applicability of lodatitation periods. The only material

guestion is whether or not the competent legistatatended to subject recognition and
enforcement proceedings to a limitation periodit ¢fid, the limitation period in question

will be construed as a “rule of procedure” as thetm is understood under the
Convention. How domestic law might choose to ctiarize such a time limit, either in

the abstract or in a conflict of laws context, msmaterial. The question at issue in
Tolofsonis not relevant to the matter at hand.

[29] The CAC’s contention is therefore misplaced. EWehis Court were to
characterize a given statutory limitation period¢ts as the one found in s. 3 of the
Limitations Act as “substantive” in nature, that would not in aidtself prevent the
limitation period in question from being applicalitethe recognition and enforcement of
foreign arbitral awards. Instead, the Court mustedmine whether a potentially
applicable limitation period was intended to apiythe recognition and enforcement of
foreign arbitral awards. If it was, then it mayoperly be applied as a local “rule of
procedure” pursuant to art. Ill.

[30] Like the CAC, the intervener ADR Chambers argines art. Il prevents
the Limitations Actfrom applying to Yugraneft's action. However, ibes so on a
different basis. ADR Chambers concedes that d lms#ations period may apply in this
case, but argues that art. lll of the Conventiors Fdberta from imposing a limitation
period shorter than the longest limitation periagitable anywhere in Canada for the
recognition and enforcement of domestic arbitraduals.

[31] Article Il provides that “[t]here shall not be imaped substantially more
onerous conditions or higher fees or charges onet@gnition or enforcement of arbitral
awards to which this Convention applies than ar@osed on the recognition or
enforcement of domestic arbitral awards.” ADR Chars takes the view that a
“domestic” arbitral award means any award rendernglin the Contracting State. Thus,



no Canadian province can impose a time limit morerous than the most generous time
limit available anywhere in Canada for domestic @sa At the present time, both
Quebec and British Columbia provide for a 10-yéaitation period on the recognition
and enforcement of arbitral awards rendered withenprovince Civil Code of Québec
S.Q. 1991, c. 64, ark924 Limitation Act R.S.B.C. 1996, c. 266Consequently, Alberta
is prohibited under the Convention from imposingharter time limit on the recognition
of foreign arbitral awards.

[32] This argument must also be rejected. The posaidwvanced by ADR
Chambers is fundamentally at odds with Canada’sri@cconstitution, under which the
recognition and enforcement of arbitral awards madter within provincial jurisdiction
(s. 92(13) “Property and Civil Rights” and s. 92(XAdministration of Justice” of the
Constitution Act, 1867 Allowing the legislation of one province to thte the range of
legislative options available to another provinoaaerning matters within its exclusive
jurisdiction would be contrary to the constitutibtegislative authority of each province
under s.92 of the Constitution Act, 1867 Furthermore, ADR Chambers’ position rests
on a misreading of the Convention, which was ingehtb be respectful of the internal
constitutional order of federal states like Canadaticle XI explicitly recognizes that
some Contracting States will be federal or “nontanyi’ and that jurisdiction over the
subject matter of the treaty may lie with a suberatl entity. Article Xl therefore
tempers the international obligations of federalntCacting States accordingly (see
Appendix B). Consequently, | would not agree WitBR Chambers’ contention that
applying s. 3 of theLimitations Actto foreign arbitral awards would place Canada in
violation of its international obligations.

[33] Moreover, art. 1ll, in which the term “rules of medure” is found,
distinguishes between “Contracting States”, onaihe hand, and “the territory where the
award is relied upon”, on the other. Read in coaijion with art. Xl, this indicates that,
for the purposes of art. Ill, the relevant unittie enforcing jurisdiction within the
Contracting State (i.e. Alberta) and not the Canting State in its entirety. In order to
comply with the Convention, Alberta need only paw®s/foreign awards with treatment as
generous as that provided to domestic awards redderAlberta.

[34] The conclusion must be that the New York Conventi@s intended to
allow Contracting States to impose local time Igron the recognition and enforcement
of foreign arbitral awards if they so wished. e tcase of federal states, such limitations
are to be determined by the law of the enforcimggliction within the federal state.

C. What Limitation Period, if Any, Applies to the Rgeition and Enforcement of
Foreign Arbitral Awards Under Alberta Law?



[35] | now turn to the issue of whether or not Albergéavisubjects the
recognition and enforcement of foreign arbitral edgato a limitation period. Three Acts
were referred to by the parties and intervenetiigiconnection: thdrbitration Act the
REJA, and thd.imitations Act However, only th&imitations Actapplies in this case.
The Arbitration Actprovides a two-year time limit on the enforcemehaibitral awards
(s. 51(3)) and therefore would provide no assigancYugraneft. In any event, foreign
awards such as the one at issue in this case @ressky excluded from the Act (s.
2(1)(b)). The REJA provides a six-year limitatiperiod for judgments and arbitral
awards rendered in reciprocating jurisdictions2(d.)), but the award in this case was
rendered in Russia, which is not a reciprocatingsgliction. Therefore, the REJA does
not apply.

[36] Alberta’s general law of limitations is found inethimitations Act Unlike
the Arbitration Actand the REJA, th&imitations Actdoes not expressly exclude the
appellant’'s award from its scope. The Act wasndez to create a comprehensive and
simplified limitations regime to replace the prawd.imitation of Actions AGtR.S.A.
1980, c. L-15. As the Alberta Court of Appeal rbie Daniels v. Mitchell2005 ABCA
271 (CanLll) 2005 ABCA 271, 51 Alta. L.R. (4th) 212, at pa3A:

[A] main purpose of thelfimitations Ac} was the simplification of
limitations law, by the imposition of one periodv(t years) for nearly all
causes of action . . . [D]ebates in the LegislathAgsembly repeatedly
emphasized that the new legislation would simpéifyd clarify the system
while eliminating inconsistencies and special treatt for certain
defendants.

Thus, the purpose of the Act was to streamlinelaie of limitations by limiting the
number of exceptions and providing a uniform limda period for most actions.

[37] The comprehensiveness of the Act is most cleatigbéished by s. 2(1),
which provides that it applies in all cases wheaamant seeks a “remedial order”. A
remedial order is defined as “a judgment or an ont@de by a court in a civil
proceeding requiring a defendant to comply with waydor to pay damages for the
violation of a right” (s. 1(i)). This is very brdalanguage that encompasses virtually
every kind of order that a court may grant in cibceedings. Only certain types of
relief are excluded, and these are enumeratedlifi)s-a declaration of rights and duties,
legal relations or personal status”, “the enforceimef a remedial order”, “judicial
review”, and “a writ of habeas corpus”.



[38] The comprehensive nature of the Act is reinforcgd.ldl2, a provision that
appears specifically designed to counteract thecesffof this Court’s decision ifolofson

in a conflict of laws situation. Section 12, whishlabeled “Conflict of laws”, provides
that “[t]lhe limitations law of Alberta applies toa proceeding commenced or sought to
be commenced in Alberta in which a claimant seetenzedial order.” This ensures that
all proceedings brought within the province arejsctbto the local limitation period,
notwithstanding any other limitation period thatyreso be applicable pursuant to a
conflict of laws analysis like that performedTnlofson

[39] In my view, the overall scheme of the Act is inteddo be pervasive. In
particular, s. 12 ensures that Alberta’s limitatidaw will apply even to claims subject to
foreign law. This indicates that thémitations Actwas intended to apply to all claims
for a remedial order not expressly excluded byustat According to the maxim
expressio unius est exclusio alteriube fact that the legislature enumerated specific
exceptions to the definition of a “remedial ordenticates that anything fitting the
general description and not expressly excludedarénplication, deemed to fall within
the meaning of that term (R. SullivaBullivan on the Construction of Statui@&sh ed.
2008), at pp. 243-45). Thus, by necessary imptinathe recognition and enforcement
of foreign arbitral awards is subject to thenitations Act

[40] In oral argument, counsel for the London Courtrdétnational Arbitration
(“LCIA") made no submission on the proper interptan of the legislation in issue.
However, in its factum, the LCIA argued that thiitations Actshould not apply in this
case. It contended that only a clear expressiotegiSlative intent can subject the
recognition and enforcement of a foreign arbitrabed to procedural requirements not
contained in the Model Law and that thenitations Actis not sufficiently explicit in this
regard. It says that the Model Law was intendedséb out a comprehensive and
exhaustive list of the circumstances in which aalomourt may interfere with arbitral
proceedings. To this end, art. 5 of the Model lmavides that “no court shall intervene
except where so provided in this Law”. The LClAj@es that, in the absence of a clear
derogation from this principle, local procedurdkesinot contained in the statute enacting
the Model Law should not apply. In its factumideéentified what it called a dichotomy
between the Model Law, which contains no limitatiperiod and theéArbitration Act
which provides a two-year limitation period for destic arbitrations (s. 5(3)). It
submitted that this dichotomy “reinforces the prsifon that had the Legislature
intended applications for the recognition and ecgarent of foreign awards to be subject
to a time limitation, it would have clearly statiéslintention” (para. 24).



[41] | cannot agree that tHemitations Actfails to provide the requisite clarity
of legislative intent. The newimitations Actwas adopted well after the ICAA, and in
my view the scheme of the Act and its legislativetdry indicate that the Alberta
legislature intended to a create a comprehensivk exiaustive limitations scheme
applicable to all causes of action. Only causesabibn excluded by the Act itself or
covered by other legislation, such as thebitration Act would be exempt from its
requirements. It is not necessary to expresshr itef foreign arbitral awards in order to
make them subject to comprehensive legislation¢clvtiieLimitations Actclearly is.

[42] The question at this point is how to characterineaaplication for
recognition and enforcement of a foreign arbitrahed under thé.imitations Act The
Act essentially creates three streams, each ofhwisicsubject to a different limitation
period: ten years, two years, or no limitation péri An application for a “remedial
order” based on a “judgment or order for the payneénmoney” is subject to a 10-year
limitation period (s. 11). All other applicatiofar a remedial order fall under a two-year
limitation period, subject to a discoverabilityeuls. 3). Judgments or orders that are not
remedial as defined in s. 1(i) are not subject limaation period.

[43] Yugraneft concedes that what it seeks constitutesmaedial order” under

theLimitations Act However, it contends that an arbitral awardkis & a judgment and

that an application for recognition and enforcemanthat award is therefore a “claim
based on a judgment or order for the payment ofayibuander s. 11 of the Act, which is
subject to a 10-year limitation period.

[44] Yugraneft's position must be rejected. An arbitralard is not a judgment
or a court order, and Yugraneft's application fallg#side the scope of s. 11. Dell
Computer Corp. v. Union des consommatedf¥)7 SCC 34 (CanLl))2007 SCC 34,
[2007] 2 S.C.R. 801, Deschamps J., writing for tegority, noted that “[a]rbitration is
part of no state’s judicial system” and “owes itsseence to the will of the parties alone”
(para. 51). See alddesputeaux v. Editions Chouette (1987),i6603 SCC 17 (CanLl))
2003 SCC 17, [2003] 1 S.C.R. 178, in which LeBegfal.the Court, wrote, “[ijn general,
arbitration is not part of the state’s judicial t®ym, although the state sometimes assigns
powers or functions directly to arbitrators” (pa4a.).

[45] Unlike a local judgment, an arbitral award is noectly enforceable. In

Alberta, it must first be recognized by the CourQueen’s Bench (ICAA, s. 3), and this
recognition can be resisted by the arbitral debtothe grounds set out in art. V of the
Convention. Furthermore, in those cases where l¢lgeslature intended the word
“ludgment” to encompass both the decisions of amnd arbitral awards it did so
expressly, as in s. 1(1)(b) of the REJA. A simigproach is taken in the British
Columbia Limitation Act which expressly provides that the term “local joct”



includes international arbitral awards (s. 1)wduld therefore be incorrect to conclude
that the Alberta legislature intended foreign adbiawards to receive the same treatment
as local judgments without express words to tHatcef

[46] In the alternative, Yugraneft contends that the ¢éxheLimitations Actis
ambiguous on the question of whether a foreignir@ltaward should fall under s. 3 or s.
11. It submits that this ambiguity must be resdlva its favour. In its view, an
application for recognition and enforcement doesfitaleanly into either s. 3 or s. 11
of the Act. It says that even if one accepts th&treign arbitral award is not properly
considered a “judgment” as this term is used ihls.it finds no better home in the terms
of s. 3. Section 3 purports to apply to claimsdaemedial order based on an “injury”.
Yugraneft suggests that by using the word “injutlyg legislature intended s. 3 to apply
only to new causes of action. Given the adjudieatunction of an arbitral tribunal and
the final character of an arbitral award, an agpion for recognition and enforcement
cannot be considered a new cause of action or &onacn an “injury” and so falls
outside the scope of s. 3. If recognition procegslido not fit cleanly within either s. 3
or s. 11, it is necessary to conclude thatlin@tations Actis ambiguous. Since statutory
provisions creating limitation periods must be ipteted strictly in favour of the plaintiff
(Ordon Estate v. Grail1998 CanLIl 771 (S.C.G.J1998] 3 S.C.R. 437, at para. 136),
this ambiguity must be resolved in a manner thasg@mves Yugraneft's rights.

[47] Yugraneft is correct that ambiguity in a limitateostatute will be construed

in favour of allowing the action to proceed. Howevl do not agree that the Act is
ambiguous in this case. The legislature has miaclear elsewhere that when it intends
the word “judgment” to include a foreign arbitratard, it provides express words to that
effect. For instance, in the REJA, it explicithcluded arbitral awards in the definition
of “judgment” (s. 1(1)(b)). In the absence of seaipress words, a foreign arbitral award
cannot be held to fall within the meaning of “judgmi’. Thus, there is only one possible
meaning, not two. An application for recognitiomdaenforcement of a foreign arbitral

award is an application for a remedial order witiie meaning of s. 3.

[48] In addition, applying a 10-year limitation perioal the recognition and
enforcement of foreign arbitral awards would resulan incoherent limitations regime.
In Alberta, arbitral awards from reciprocating gdictions are subject to a six-year time
limit (REJA, s. 21(1)). It would be incongruous docord foreign arbitral awards from
non-reciprocatingjurisdictions more favourable treatment than thfveen jurisdictions
with which Alberta has deliberately concluded anreaghent for the reciprocal
enforcement of judgments. Such an interpretatsotoibe avoided (se®izzo & Rizzo
Shoes Ltd. (Re)998 CanLll 837 (S.C.C.J1998] 1 S.C.R. 27, at para. 27).



[49] Applying the limitation period set out in s. 3 ignsistent with the overall
scheme of Alberta limitations law. It also pro\sd®more generous treatment for foreign
awards than for domestic awards and is therefonesistent with art. 1l of the
Convention. The limitation period in s. 3 of thémitations Actis subject to a
discoverability rule, which is not the case for tt@e limit set out in s. 51 of the
Arbitration Act governing domestic awards. This makes ample ahowafor the
practical difficulties faced by foreign arbitralettitors, who may require some time to
discover that the arbitral debtor has assets irerdb

D. Is Yugraneft's Application for Recognition andf@&eement Time-Barred Under
Section 3 of the Limitations Act?

[50] Having determined that Yugraneft's application fecognition and
enforcement is subject to s. 3 of thamitations Act there remains the question of
whether or not the application was time-barred wiemas filed on January 27, 2006.
As noted above, the two-year limitation period sat in s. 3(1)(a) is subject to a
discoverability rule. Only if the conditions forsdoverability are met will the limitation
period begin to run. Under s. 3, a claim for aedral order must be brought within two
years after the claimant

first knew, or in the circumstances ought to havevin,
(i) that the injury for which the claimant seeksreanedial order had
occurred,

(i) that the injury was attributable to conducttbé defendant, and

(i) that the injury, assuming liability ome part of the defendant,
warrants bringing a proceeding, . . .

In the context of this case, the injury is “nonfpemance of an obligation'L{mitations
Act, s. 1(e)(iv)), i.e. Rexx’s failure to comply withe arbitral award and pay Yugraneft
US$952,614.43.

[51] Neither Yugraneft nor Rexx has made submissionsaroing the starting
point of the limitation period in this case. Bgrties appear to have assumed that if this
Court finds that s. 3, and not s. 11, applies &r#tognition and enforcement of foreign
arbitral awards, Yugraneft's application would bed-barred. | believe this assumption
to be correct for the following reasons.



[52] In order to determine whether a proceeding is thaged, it is necessary to
ascertain when the injury occurred. In the caseoofperformance of an obligation, the
guestion is when the non-performance occurred.

[53] In the context of a proceeding to recognize anareefa foreign arbitral
award, if non-performance is assumed to occur @n date the award was issued,
Yugraneft would have commenced its proceeding ibeAkh approximately 16 months
after the two-year limitation period had expiradowever, | do not think the date of the
issuance of the award can normally be considerddeadate of non-performance of the
obligation to pay.

[54] The Model Law provides that a party to an arbitrathas three months to
apply to the local courts to have an award seteadidginning on the day it receives the
award (art. 34(3) — see Appendix A). At least utitat deadline has passed, the arbitral
award may not have the requisite degree of finéditiorm the basis of an application for
recognition and enforcement under the Conventiocan laward is open to being set aside,
it may be considered “not binding” under art. V&))pf the Convention (Blackaby and
Partasides, at pp. 649-50). The same can be $&d proceedings to set aside the award
are under way. Thus, if an award originates in @& Law jurisdiction, or one with
analogous provisions concerning the setting adi@a @arbitral award, an arbitral creditor
would not know and would have no reason to thirét tiecognition and enforcement
proceedings are warranted on the very date the dawsrrendered. In those
circumstances, the limitation period under s. gefLimitations Actwill not be triggered
until the possibility that the award might be seida by the local courts in the country
where the award was rendered has been foreclosed.

[55] That would appear to be the case here. RussiMizdal Law jurisdiction,
and there is no indication in the record before @ourt that Russia modified art. 34 in its
adoption of the Model Law (Award of the Russian ICEnglish translation), A.R., vol.
2, at p. 84). Thus, the courts of any State partthe Convention would be entitled to
refuse to grant recognition and enforcement ofa¥ward at issue in this case until the
three-month appeal period had expired; or, if apeapwas launched, until the appeal
was concluded.



[56] Accordingly, it is my view that for the purposestbk Limitations Act
Rexx’s obligations under the award did not crygwlintil three months after Yugraneft
had received the award. The award was issued piei@ber 6, 2002, and Yugraneft has
provided no indication that it received the awatdaalater date. As a result, non-
performance of its obligation to pay Yugraneft wbabt have occurred before December
6, 2002. This would suggest that Yugraneft had ywars after December 6, 2002, to
commence proceedings against Rexx in Alberta, megathat its action, which was
brought on January 27, 2006, was clearly time-ldarre

[57] A second consideration in the context of a recagmiand enforcement of
foreign arbitral awards is whether non-performaoténhe arbitral debtor’s obligation to
pay arises when the award becomes final or onlynvetmeactual refusal to pay the award
becomes apparent to the arbitral creditor. In ipipion, the obligation to pay the award
becomes exigible on the date the appeal periodexpr, if an appeal is taken, the date
of the appeal decision. Failure to make paymenthan date would constitute non-
performance of the obligation. Thus, the injurg loacurred and the conditions set out in
s. 3(1)(a)(i) and (ii) are satisfied on that date.

[58] However, s. 3(1)(a)(iii) provides that the limitati period will run only if
the claimant knew or ought to have known that thpiry “warrants bringing a
proceeding”. There may be situations in which gpliaation for recognition and
enforcement is not immediately “warranted”, andvill be open to the courts in such
cases to delay commencement of the limitation geai@ordingly.

[59] In Novak v. Bond1999 CanLll 685 (S.C.G.)[1999] 1 S.C.R. 808,
McLachlin J. (as she then was) noted that discdilesa rules of this kind are the
product of a long-term trend in the law of limitats towards an approach that balances
the interests of both plaintiffs and defendantshe Tiraditional rationales for the
imposition of a limitation period on actions werentred on the interests of the
defendant: a) the need for certainty concerningllaghts and obligations; b) the need to
minimize the risk that evidence necessary to defagainst a claim would deteriorate
over time; and c¢) a concern for ensuring that dddets not be required to defend
themselves against stale claims because a planatifffailed to act diligently (para. 64).
Over time, however, courts, law reform commissiand legislatures came to realize that
this approach was one-sided and that a “more ctrgkxiew of the parties’ actual
circumstances” was required (para. 65). Accorgingl para. 66, McLachlin J. wrote:



Contemporary limitations statutes thus seek to rz@aconventional
rationales oriented towards the protection of tleéeddant — certainty,
evidentiary, and diligence — with the need to trelatintiffs fairly, having
regard to their specific circumstances. As Majomput it in Murphy v.
Welsh 1993 CanLll 59 (S.C.C,.)[1993] 2 S.C.R. 1069], “[a] limitations
scheme must attempt to balance the interests bfdidés” (p. 1080).

[60] Section 3(1)(a)(iii) provides that the limitatioenpod will commence only
once the plaintiff knew or ought to have known tltiaé¢ injury it received warrants
bringing a proceeding. Thus s. 3(1)(a) ensuresthigascheme created by thienitations
Act balances the interests of both plaintiffs and dddems. However, much like its
counterpart in the B.CLimitation Actat issue inNovak v. Bonds. 3(1) measures the
conduct of the plaintiff against an “objective” istkard. Section 6(4) of the B.C. Act
provides that the limitation period will not comneenuntil the facts available to the
plaintiff are such that a “reasonable personwould regard those facts as showing” that
the plaintiff was a) able to bring a claim, andH@t the claim had a reasonable prospect
of success. Section 3(1) of the Alberta Act dostsrefer to a “reasonable person” and its
discoverability criteria are not identical with 8ein s. 6(4) of the B.C. Act. However, it
does subject the knowledge elements of its disedildly rule to an objective test: the
plaintiff must know or “ought to have known” theegelents that trigger the running of the
limitation period. Thus, constructive or imputediokledge, in addition to actual
knowledge, will trigger the limitation period.

[61] Section 3(1)(a)(iii) therefore allows the courtscinsider aspects of an
arbitral creditor’s circumstances that would leadeasonable person to conclude that
there was no reason for the arbitral creditor tovkmvhether proceedings were warranted
in Alberta. For example, it is not infrequent tbe parties to an international arbitration
to have assets in a number of different statesirgdictions within a federal state. An
arbitral creditor cannot be presumed to know treation of all of the arbitral debtor’s
assets. If the arbitral creditor does not knovd aould have no reason to know, that the
arbitral debtor has assets in a particular jurissic it cannot be expected to know that
recognition and enforcement proceedings are waadaint that jurisdiction. Thus, in my
view, recognition and enforcement proceedings woully be warranted in Alberta once
an arbitral creditor had learned, exercising reabtendiligence, that the arbitral debtor
possessed assets in that jurisdiction.

[62] Nevertheless, a delay on this account would nodgen to Yugraneft in
this case. The contract entered into by Yugramadt Rexx on October 1, 1998, indicates
that Rexx was identified as an Alberta corporafi@ontract No. 157, A.R., vol. 2, at p.



41). An arbitral creditor might well not be expagtto know every location in the world
in which an arbitral debtor might have assets,thist cannot be said of the jurisdiction
where the debtor is registered and where its hefideois located. In such

circumstances, Yugraneft has not claimed and cootdclaim that it did not know or

ought not to have known that a proceeding was wtedain Alberta at the time of (or
indeed earlier than) the expiry of the three-moagipeal period following receipt of
notice of the award.

[63] Thus, | have no difficulty concluding that evenitakinto account the
discoverability rule in s. 3(1)(a) of themitations Act Yugraneft's proceedings are time-
barred.

E. The Public Policy Argument

[64] In addition to claiming that Yugraneft's applicatits time-barred, Rexx
has also argued that enforcement of the award dhomutefused on public policy grounds
(Convention, art. V(2)(b)), alleging that it wagtad by fraud. In light of my conclusion
regarding the applicable limitation period, thesenio need to rule on this issue and |
refrain from doing so.

VI. Conclusion

[65] | would dismiss the appeal, with costs.

Appendix A

UNCITRAL Model Law on International Commercial Aration

Article 5. Extent of court intervention

In matters governed by this Law, no court shakinene except where so provided in
this Law.

Article 34. Application for setting aside as exohesrecourse against arbitral award

(1) Recourse to a court against an arbitral awzagl be made only by an application for
setting aside in accordance with paragraphs (2)@naf this article.



(3) An application for setting aside may not bedmafter three months have elapsed
from the date on which the party making that appion had received the award or, if a
request had been made under article 33, from ttee @a which that request had been
disposed of by the arbitral tribunal.

(4) The court, when asked to set aside an awasal, iwhere appropriate and so
requested by a party, suspend the setting asidee@idongs for a period of time
determined by it in order to give the arbitral tnifal an opportunity to resume the arbitral
proceedings or to take such other action as irathigral tribunal’s opinion will eliminate
the grounds for setting aside.

Article 35. Recognition and enforcement

(1) An arbitral award, irrespective of the couniry which it was made, shall be
recognized as binding and, upon application inimgito the competent court, shall be
enforced subject to the provisions of this artenhel of article 36.

(2) The party relying on an award or applying ft& enforcement shall supply the
original award or a copy thereof. If the award & made in an official language of this
State, the court may request the party to suppigreslation thereof into such language.

Article 36. Grounds for refusing recognition or erdement

(1) Recognition or enforcement of an arbitral adyamrespective of the country in which
it was made, may be refused only:

(@) at the request of the party against whom itnigked, if that party
furnishes to the competent court where recogniborenforcement is
sought proof that:

(i) a party to the arbitration agreement referr@dntarticle 7 was under
some incapacity; or the said agreement is not valider the law
to which the parties have subjected it or, failengy indication
thereon, under the law of the country where therdwas made;
or

(ii) the party against whom the award is invokedswat given proper
notice of the appointment of an arbitrator or o€ thrbitral
proceedings or was otherwise unable to preserasis; or

(i) the award deals with a dispute not compéated by or not falling
within the terms of the submission to arbitration,it contains



decisions on matters beyond the scope of the sshmisto

arbitration, provided that, if the decisions on tae submitted to
arbitration can be separated from those not so gtgainthat part
of the award which contains decisions on mattetsmstted to

arbitration may be recognized and enforced; or

(iv) the composition of the arbitral tribunal the arbitral procedure
was not in accordance with the agreement of thieegaor, failing
such agreement, was not in accordance with the dawhe
country where the arbitration took place; or

(V) the award has not yet become binding @enparties or has been
set aside or suspended by a court of the countmnyhich, or
under the law of which, that award was made; or

(b) if the court finds that:

(i) the subject-matter of the dispute is not capabl settlement by
arbitration under the law of this State; or

(if) the recognition or enforcement of the awardwdobe contrary to the
public policy of this State.

(2) If an application for setting aside or suspem®f an award has been made to a court
referred to in paragraph (&)(v) of this article, the court where recognitiom o
enforcement is sought may, if it considers it propéjourn its decision and may also, on
the application of the party claiming recognitionemforcement of the award, order the
other party to provide appropriate security.

Appendix B

Convention on the Recognition and Enforcement o£ia Arbitral Awards

Article |

1. This Convention shall apply to the recognitéomd enforcement of arbitral
awards made in the territory of a State other tthenState where the recognition and
enforcement of such awards are sought, and ar@ih@f differences between persons,
whether physical or legal. It shall also apply tbitaal awards not considered as domestic
awards in the State where their recognition andreefment are sought.

2. The term *“arbitral awards” shall include notlyrawards made by
arbitrators appointed for each case but also thusde by permanent arbitral bodies to
which the parties have submitted.



3. When signing, ratifying or acceding to this €ention, or notifying
extension under article X hereof, any State magherbasis of reciprocity declare that it
will apply the Convention to the recognition andegoement of awards made only in the
territory of another Contracting State. It may aldeclare that it will apply the
Convention only to differences arising out of legalationships, whether contractual or
not, which are considered as commercial under #tiemal law of the State making such
declaration.

Article Il

Each Contracting State shall recognize arbitralrdsvas binding and enforce
them in accordance with the rules of procedurénefterritory where the award is relied
upon, under the conditions laid down in the follogarticles. There shall not be imposed
substantially more onerous conditions or highes fee charges on the recognition or
enforcement of arbitral awards to which this Conenapplies than are imposed on the
recognition or enforcement of domestic arbitral edsa

Article V

1. Recognition and enforcement of the award mayebhesed, at the request
of the party against whom it is invoked, only ifathparty furnishes to the competent
authority where the recognition and enforcemesbisght, proof that:

(a) The parties to the agreement referred tatiole Il were, under the law
applicable to them, under some incapacity, or tid agreement is not
valid under the law to which the parties have sctiej it or, failing any
indication thereon, under the law of the countryevehthe award was
made; or

(b) The party against whom the award is invokeas wot given proper
notice of the appointment of the arbitrator or dfe tarbitration
proceedings or was otherwise unable to presermasis; or

(c) The award deals with a difference not contatep by or not falling
within the terms of the submission to arbitrationjt contains decisions
on matters beyond the scope of the submissionhitration, provided
that, if the decisions on matters submitted toteathon can be separated
from those not so submitted, that part of the awatdch contains
decisions on matters submitted to arbitration mayrécognized and
enforced; or

(d) The composition of the arbitral authority tbe arbitral procedure was
not in accordance with the agreement of the partes failing such
agreement, was not in accordance with the law efctiuntry where the
arbitration took place; or



(e) The award has not yet become binding on Hrées, or has been set
aside or suspended by a competent authority otdbetry in which, or
under the law of which, that award was made.

2. Recognition and enforcement of an arbitral awaay also be refused if
the competent authority in the country where redagnand enforcement is sought finds
that:

(@) The subject matter of the difference is napable of settlement by
arbitration under the law of the country; or

(b) The recognition or enforcement of the awaxlid be contrary to the
public policy of that country.

Article Xl

In the case of a federal or non-unitary State,ftlewing provisions shall

apply:

(a) With respect to those articles of this Conenthat come within the
legislative jurisdiction of the federal authoritthe obligations of the
federal Government shall to this extent be the sasethose of
Contracting States which are not federal States;

(b) With respect to those articles of this Corti@nthat come within the
legislative jurisdiction of constituent states epyinces which are not,
under the constitutional system of the federatitlound to take
legislative action, the federal Government shahdpsuch articles with a
favourable recommendation to the notice of the eympate authorities of
constituent states or provinces at the earliediplessmoment;

(c) A federal State Party to this Convention kladlthe request of any other
Contracting State transmitted through the SecrdBmyeral of the
United Nations, supply a statement of the law amdcyre of the
federation and its constituent units in regard ng particular provision
of this Convention, showing the extent to whiclteeffhas been given to
that provision by legislative or other action.

Appendix C
Limitations ActR.S.A. 2000, c. L-12
Definitions

1 In this Act,



(&) “claim” means a matter giving rise to a cipiloceeding in which a
claimant seeks a remedial order,;
(b) “claimant” means the person who seeks a ra@ahetler;
(c) “defendant” means a person against whom &dehorder is sought;
(d) “duty” means any duty under the law;
(e) “injury” means
(i) personal injury,
(i) property damage,
(i)  economic loss,
(iv)  non-performance of an obligation, or
(v) inthe absence of any of the above, tleadin of a duty;
(M “law” means the law in force in the Provin@ad includes
(i) statutes,
(i) judicial precedents, and
(i)  regulations;

(g) “limitation provision” includes a limitatioperiod or notice provision
that has the effect of a limitation period;

(h) “person under disability” means

(i) a represented adult as defined in tAdult Guardianship and
Trusteeship Acbr a person in respect of whom a certificate of
incapacity is in effect under thiublic Trustee Actor

(i) an adult who is unable to make reasonable nuelgts in respect of
matters relating to a claim;

() “remedial order” means a judgment or an ont@de by a court in a civil
proceeding requiring a defendant to comply with wydor to pay
damages for the violation of a right, but excludes



(i) a declaration of rights and duties, legal rielaé or personal status,

(ii) the enforcement of a remedial order,

(i) judicial review of the decision, act omission of a person, board,
commission, tribunal or other body in the exeraidea power
conferred by statute or regulation, or

(iv)  awrit of habeas corpus;

() “right” means any right under the law;

(k) “security interest” means an interest in pndp that secures the payment
or other performance of an obligation.

Application

2(1) This Act applies where a claimant seeks a dmheorder in a proceeding
commenced on or after March 1, 1999, whether thienchrises before, on or after March
1, 1999.

Limitation periods

3(1) Subject to section 11, if a claimant doesseak a remedial order within

(a) 2 years after the date on which the clainfast knew, or in the
circumstances ought to have known,

(i) that the injury for which the claimant seeksreanedial order had
occurred,

(i) that the injury was attributable to conducttbé defendant, and

(iii) that the injury, assuming liability ome part of the defendant,
warrants bringing a proceeding,

or
(b) 10 years after the claim arose,

whichever period expires first, the defendant, deaging this Act as a defence, is
entitled to immunity from liability in respect dii¢ claim.

Judgment for payment of money



11 If, within 10 years after the claim arose, @arolnt does not seek a remedial order in
respect of a claim based on a judgment or ordethlbopayment of money, the defendant,
on pleading this Act as a defence, is entitledrmunity from liability in respect of the
claim.

Conflict of laws

12(1) The limitations law of Alberta applies toygoroceeding commenced or sought to
be commenced in Alberta in which a claimant seelsraedial order.

(2) Notwithstanding subsection (1), where a prdoeg referred to in subsection (1)
would be determined in accordance with the law mther jurisdiction if it were to
proceed, and the limitations law of that jurisdatiprovides a shorter limitation period
than the limitation period provided by the law olbérta, the shorter limitation period
applies.
Appendix D

Arbitration Act R.S.A. 2000, c. A-43

Application of Act

2(1) This Act applies to an arbitration conductater an arbitration agreement or
authorized or required under an enactment unless

(a) the application of this Act is excluded byagreement of the parties or
by law, or

(b) Part 2 of thdnternational Commercial Arbitration Acapplies to the
arbitration.

Limitation periods

51(1) The law with respect to limitation periodgples to an arbitration as if the
arbitration were an action and a matter in disjputée arbitration were a cause of action.

(2) If the court sets aside an award, terminatearhitration or declares an arbitration to
be invalid, it may order that the period from tl@mnencement of the arbitration to the
date of the order is excluded from the computatibthe time within which an action
may be brought on a cause of action that was amattlispute in the arbitration.

(3) An application for the enforcement of an awaraly not be made more than



(a) 2 years after the day on which the applicac¢ives the award, or
(b) 2 years after all appeal periods have expired
whichever is later.

Appendix E

Reciprocal Enforcement of Judgments, &Ac6.A. 2000, c. R-6
Interpretation
1(1) In this Act,
(@) “Court” means the Court of Queen’s Bench;

(b) “judgment” means a judgment or order of artau a civil proceeding
whereby a sum of money is made payable, and insladeaward in an
arbitration proceeding if the award, under the lawforce in the
jurisdiction where it was made, has become enfdleean the same
manner as a judgment given by a court in thatdgict®n, but does not
include an order for the payment of money as alymamas maintenance
for a spouse or former spouse or an adult intertdgr® partner or
former adult interdependent partner or a childarmiorder made against a
putative father of an unborn child for the maintare or support of the
child’s mother;

Order for registration

2(1) When a judgment has been given in a cour ireciprocating jurisdiction, the
judgment creditor may apply to the Court of Queddésch within 6 years after the date
of the judgment to have the judgment registerethénCourt, and on the application the
Court may order the judgment to be registered alicgly.

Appeal dismissed with costs.

Solicitors for the appellant: Burns, FitzpatrickRogers & Schwartz,
Vancouver.

Solicitors for the respondent: Burnet, DuckworttP&lmer, Calgary.



Solicitors for the intervener the ADR Chambers:Iri8.C F, Montréal.

Solicitors for the intervener the Canadian Arbitcat Congress: Heenan
Blaikie, Ottawa.

Solicitors for the intervener Institut de meédiatiogt d’arbitrage du
Québec: Fraser Milner Casgrain, Montréal.

Solicitors for the intervener the London Court ohtdrnational
Arbitration: Ogilvy Renault, Montréal.
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