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0) ENDORSEMENT

[1] The application is for an order recognizing anderihg as a judgment of this court,
two awards made in favour of ZnamenskySelekcioniwi@y Center LLC (*Znamensky”)
against Donaldson International Livestock Ltd. (f@ddédson”) by the International
Commercial Arbitration Court at the Chamber of Cosnce and Industry of the Russian
Federation (the “ICAC”) on March 6, 2008 and May2608 in Moscow, Russia.

[2] There is also a motion brought by Donaldson fooater under rule 38.10(3)(b) of
theRules of Civil Procedure that the application proceed to trial with sucrediions as are
just, or in the alternative, an order granting 24w Donaldson under rule 39.03(4) to call
witnesses at the hearing of the application.

[3] Because of the unusual history of the case outlhrexéatfter, | heard the applicant
first but afforded the respondent the right (as imgarty) to reply.

[4] Since the substance of this proceeding has alrbady to the Court of Appeal, |
shall, out of an abundance of caution, recite thetsf verbatim from the Reasons for
Judgment of Armstrong J.A. speaking for that Caerdered on December 23, 2(01]8

[1] The appellant, a Canadian pig produagreed to sell 8,505 pigs to
the respondent corporation, a Russian agro-indistompany. A dispute
arose as to the health of the pigs. The responcpioration invoked the
arbitration clause in the contract of purchase sald which provided for an
arbitration to proceed in Moscow. The appellafised to participate in the
arbitration on the ground that the chief executofcer of the Russian
company had threatened to kill the appellant’s fcbpeerating officer who, as
a result, was unwilling to travel to Moscow — asrevdhe appellant’s
witnesses.

[2] The appellant commenced an action ina@atagainst the
respondents and sought an anti-suit injunctionregaine respondent company
to stop the arbitration from proceeding in Moscowhe respondents sought
an order staying the action. The motion judge disad the motion for an
anti-suit injunction and granted a stay of the @aotaction.

THE FACTS



[4]

The appellant, Donaldson Internationalestock Ltd.

(“Donaldson”), is a leading Canadian exporter ofrgbwed pigs. It has
exported pigs to more than 45 countries aroundmtbiéd. James Donaldson
is the major shareholder and chief operating offafddonaldson.

[5]

The respondent, Znamensky Selekcionnari@ny Center LLC

(“Znamensky”), is a Russian corporation which wasated in 2006 to
produce purebred animals. The respondent, Nik@aynin, is the chief
executive officer of Znamensky.

[6]

In August 2006, Znamensky agreed to pase from Donaldson

8,505 purebred pigs for U.S. $7,338,496. The embfprovided that the pigs
should be tested and quarantined prior to expoiRuigsia pursuant to the
requirements of the Canadian Food Inspection Ag€f€lylIA”) and pursuant
to an international agreement between Russia anddaa

[7]

[8]

The contract contained an arbitraticsusle as follows:

12.

Arbitration

Any dispute, controversy or claim, which may arse of

or in connection with the present contract (agregmer
the execution, breach, termination or invalidityeriof,
shall be settled by the International Commercial
Arbitration Court at the Chamber of Commerce and
Industry of the Russian Federation, in accordanitie i
Rules and Regulations. The Contract is governedl an
construed in accordance with the material law o$gran
Federation.

The place of arbitration shall be Moscow, Russide
language to be used in the arbitral proceedingf bka
Russian.

The Contract shall be subject to the Law of Russian
Federation.

The pigs were placed into pre-exportrgnéine in three lots and

were inspected by veterinarians from CFIA and peveaeterinarians who
were retained by Donaldson. The veterinarians watisfied that the pigs in
Quarantine No. 1 were fit for export. However, agcordance with the
provisions of the contract, a veterinarian from fasDr. Pisarev, inspected
the quarantined pigs and concluded that the pig3uarantine No. 1 were not
healthy. Dr. Hambleton, another veterinarian frita CFIA, who had not
inspected the pigs, gave an opinion that thereanask the pigs in Quarantine
No. 1 would not be approved for export. A furtiepimion was obtained from
a swine specialist at the CFIA who concluded that ptigs were suitable for

export.



[9] On November 17, 2006 at about 5:00 aMr., Donaldson was
awakened by a telephone call from Mr. Demin in Rus#1r. Demin spoke in
Russian and his colleague, Andrey Bodin, was onlitteeand acted as the
interpreter for the call.

[10] A heated discussion followed. Mr. Derhiad apparently just seen a
report from Dr. Pisarev and Dr. Hambleton concegriime health of the pigs
in Quarantine No. 1 and demanded that Donaldsovigeamew pigs to satisfy
the terms of the contract. Mr. Donaldson refus&€tle conversation became
increasingly hostile and, according to Mr. Donalds®r. Demin shouted,
“what happens to people that cross me,” followedIlwill kill you” — uttered
twice. The call ended with these threats.

[11] In the next few months, efforts were madeesolve the dispute
through correspondence in which Mr. Demin denieat the had made the
alleged threats.

[12] Znamensky continued to refuse to acchptdelivery of the pigs
from Quarantine No. 1, although it took delivery2¥1 pigs from Quarantine
No. 2 and Quarantine No. 3. Znamensky demandddiiaaldson return its
advanced payment of U.S. $1,666,113.

[13] On March 17, 2007, a meeting took platéttawa between Mr.
Donaldson, Mr. Demin and others in a futile attenipt resolve the
dispute. During the course of this meeting, Mr.nlle made certain
comments that Mr. Donaldson took as a further thrdde subsequently
reported the alleged threats to the police.

[14]  On July 20, 2007, Donaldson was serveth wiclaim for arbitration
of the dispute before the International Commerchabitration Court
(“ICAC”) pursuant to the arbitration clause in thentract. On August 15,
2007, Donaldson commenced this action in the Sapé&ourt in which it
claimedinter alia:

(1) a declaration that the arbitration daun the contract is null
and void;

(i) a declaration that the recognition afagcement of any
arbitration award would be contrary to public pgjiand

(i) interim, interlocutory and permanent ungtions
prohibiting Znamensky from seeking any remedy agjain
Donaldson in an arbitration or other proceedingdcated in
Russia.

THE INJUNCTION PROCEEDINGS

[15] By notice of motion dated August 16, 20Dbnaldson moved for an
interim and interlocutory injunction prohibiting Zmensky from proceeding
with the arbitration before the ICAC in Moscow.



[16] The basis for the injunction was that thdividuals who were
involved with the quarantine and inspection of pings in Canada were aware
of the death threats made against Mr. Donaldsonrahded to appear as
witnesses in Moscow for the arbitration, which reredl the proceeding unfair
to Donaldson.

[17] Prior to the injunction motion proceedintp
court, Znamensky advised Donaldson that it was gegpto consent to Mr.
Donaldson and his witnesses testifying by telephai@eo conference or
other means to avoid their having to travel to
Moscow. Alternatively, Znamensky was prepared twea to a mutually
acceptable location outside of Russia for the Imgjdif the arbitration. These
suggestions were made on the basis that Donaldsmridwpay for any
increased costs.

[18] Donaldson declined the proposal to puraliernative means of
proceeding with the arbitration. Znamensky brougletoss-motion for a stay
of the action.

[19] The motion judge began his analysis berreng to article 8 of
thelnternational Commercial Arbitration Act, R.S.0. 1990, Chapter 1.9 which
provides:

A court before which an action is brought in a matt
which is the subject of an arbitration agreemeasallsif a
party so requests not later than when submittirsgfinst
statement on the substance of the dispute refepdhees
to arbitration unless it finds that the agreememull and
void, inoperative or incapable of being performed.

[20]  The motion judge then considered the ena of the alleged threats
to kill Mr. Donaldson and, applying the “strong sallitest, articulated by the
Supreme Court of Canada4n|. Pompey Industrie v. ECU-Line N.V., 2003
SCC 27 (CanLll)[2003] 1 S.C.R. 450 at para. 20, he concluded:

| have considered the Plaintiff's evidence of thsaa and

of itself and in light of the evidence proffered Hkiye
defendants by way of traversal. | am not persuatat
the Plaintiff has established the background otdits,
even on a balance of probabilities. More impoitahtam

of the view that this issue can hardly be resolved
summarily, but, must proceed to be determined aftera
voce hearing, if it even becomes relevant in the Adbitm
proceedings for reasons, at this moment in timeghvare
beyond my contemplation.

That said, | am not persuaded that a strong caaséddéen
made out on the facts as contained in the mateoal
provided to me. Nor has the Plaintiff satisfied tinat the



[5]

test described in Article 8, just describedc] of the
International Commercial Arbitration Act has been
satisfied and that the subject agreement is either
inoperative or incapable of being performed.

[21] The motion judge expressed the view tlilabe erred in his
conclusion that the “strong cause” test had noinbssisfied, the proposal
of Znamensky to conduct part of the proceedingtelaccally or to move the
arbitration out of Russia altogether had the efédéaliminating or minimizing
the alleged threats and thereby undercutting thgisbapon which the
injunction was sought.

[22] The motion judge dismissed the motionthaut prejudice to
Donaldson’s right to renew the motion if the respemts do not honour their
undertaking to consent to an application pursuardrticle 22 of the ICAC
rules for a change of venue, or should any unferesvents arise, including
substantiated threats.

[23] The motion judge granted Znamensky's orfite a stay of the
action.

THE ARBITRATION

[24]  Although Donaldson had served and filtesdniotice of appeal from
the order of the motion judge at the end of Decer@20@7 and requested the
ICAC to adjourn the arbitration pending the app#a, arbitration proceeded
in Moscow on January 17, 2008 and April 17, 20@onaldson did not
participate. On March 6, 2008, the ICAC panel algdZnamensky judgment
in the amount of U.S. $1,234,416.65 in damages gl $26,205.28 as
compensation for the arbitration fee. On May 160& the ICAC panel
awarded Znamensky a second judgment against Damald®r U.S.
$424,732.94 in damages and U.S. $9,006.21 as caapem for the
arbitration fee paid by Znamensky.

Donaldson raised the following issues in the appeal

0] Did the motion judge err in failing tinfl that the
death threats constituted strong cause to vitlage t
arbitration clause?

(i) Did the motion judge err in failing to ader a viva
voce hearing to determine if the death threats had
been made?

(i)  Did the motion judge err in permanenthaging the
action, including the claim for a declaration that
any arbitral award ought not to be recognized or
enforced in Ontario, and claims for damages
against Demin personally?



(iv)  Did the motion judge err in effectivelydering the
appellant to apply and pay for a change of venue of
the arbitration?

[6] The relief sought in the Court of Appeal was atofes:
0] a trial of the issue of the death thseat

(i) an interim injunction prohibiting any $® to
enforce the arbitral awards granted by the ICAC as
against Donaldson; and

(i)  the stay of the action to be set aside.

[7] The Court of Appeal in commenting on the relief glmumade the following
observations:

[26] In view of the fact that the arbitratibas already been held, and the
arbitration panel has issued two separate awdrsisems to me that the appeal
from the order dismissing the motion for an injuoct
prohibiting Znamensky from proceeding with the @diion is moot. Issues
(1), (i) and (iv) relate to the dismissal of thatiasuit injunction. Donaldson
appears to accept that its appeal from the ordemidsing the anti-suit
injunction is moot by reason of the relief it noweeks on this
appeal. Donaldson no longer seeks an injunctistiai@ing Znamensky from
proceeding with the arbitration.

[8] The Court of Appeal posed to itself the followingegtions and rendered the
following answers.

(1) Should the Court order thetrial of theissue of death threats?
[9] It's answer is of critical importance to this predang and is recited here verbatim:

[28] In my view, the time to have requested thal of the issue
concerning the death threats was when the partee Wwefore the motion
judge. The case was argued on the basis of a paperd and the motion
judge found that it fell short of establishing thie threats against Mr.
Donaldson were made. The motion judge’s refer¢acaviva voce hearing
related to the arbitration hearing, which Donaldsbase not to attend. It was
not up to the trial judge to order thava voceevidence be tendered before him
in the absence of a request from counsel. Itesctbunsel who presents the
case, not the trial judge.

(i) Should the Court grant an interim injunction prohibiting any stepsto enforce
thearbitral awards granted by the | CAD as against Donaldson?

[10] Its answer is also of importance to this proceedind is also recited here verbatim:

[28] In my view, it is not appropriate for sheourt to deal with the request
to prohibit the enforcement of the arbitration asvaAlthough the request is



(iii)
[11]

[12]

included in the statement of claim, this was natlam made before the
motion judge, and he made no order in respect of it

[29] Should Znamensky take steps to enforgaibitral awards against
Donaldson in the Ontario courts, then it would sdemme that Donaldson
should be free to resist the enforcement of thegmds on whatever basis it
chooses, subject to the ruling of the presidingy@udin my view, the issue of
enforcement must, at this stage, be dealt withrstt ihstance and not in this
court.

Should the stay of the action be set aside?
The Court of Appeal said:

[31] Counsel for Donaldson submits that thetiomojudge erred in
granting a stay of the action because the stateaiataim requests relief that
is beyond the scope of the arbitration clause endbntract of purchase and
sale. In particular, he alleges that the followidgims are beyond the
jurisdiction of an arbitration panel establishedl@nthe arbitration clause: (i)
a declaration that an arbitral award should notdmmgnized or enforced in
Ontario due to the misconduct of the respondert;(@hdamages for the tort
of intimidation. Although counsel, in his factundid not include the
additional claim for the tort of intentional interence with economic relations
and injurious falsehood by causing Donaldson t6btecklisted” in Russia, |
assume this was an oversight.

[32] The requestin (i) above for a declamatioat an arbitral award not be
recognized in Ontario is beyond the scope of thdration clause. However,
this issue will more properly arise when stepstaken to enforce the award in
Ontario. The fact that the claim is included ie gtatement of claim is not a
basis for lifting the stay.

[33] Counsel for Donaldson argues that thetration clause in the
agreement is restricted to contractual disputesdsst the parties and does not
apply to the tort claims against Znamensky. Heahkr submits that the
arbitration clause does not apply to the tort clainintimidation against Mr.
Demin who is not a party to the agreement.

After a discussion of the case law, the Court opéad said:

[36} In this case, the arbitration clause isremely broad — it includes any
“dispute, controversy or claim, which may arise otibr in connection with
the present contract ...” Given the direction tlne tourts have been taking
in respect of the approach to arbitration clausas) satisfied that this clause
is broad enough to include virtually all of theiola advanced in the statement
of claim. The fact that one of the claims is aghia non-party to the
agreement, Mr. Demin, is not sufficient to oust t8&AC and Moscow from
hearing these matters when the entire focus ofattieon relates to issues
arising out of the contractual relations of thenpipal parties.



[13] The Court of Appeal dismissed the appeal and awlardsts against the respondents
on a partial indemnity scale.

Analysis

[14] Notwithstanding the many and careful argumentsoti fltounsel, it seems to me that
the real issue to be decided on this motion andicgion is the practical significance of the
Court of Appeal’s observations in its reasons that:

[30] Should Znamensky take steps to enforsaibitral awards against
Donaldson in the Ontario courts, then it would sdemme that Donaldson
should be free to resist the enforcement of thegrds on whatever basis it
chooses, subject to the ruling of the presidingg@din my view, the issue of
enforcement must, at this stage, be dealt withrstt ihstance and not in this
court.

[32] The requestin (i) above for a declamatioat an arbitral award not be
recognized in Ontario is beyond the scope of thédration clause. However,
this issue will more properly arise when stepstaken to enforce the award in
Ontario.

[15] Donaldson uses these observations to bolster gsnant that nothing that has
transpired in the prior proceedings fetters therdison of this Court to revisit the issue of the
alleged threats and any other issue, in determiningther the award should be enforced in
Ontario. He cites some provisions of Article 36 tbEModel Law of the International
Commercial Arbitration Act R.S.0. 1990, C.I.that provides:

Article 36. Grounds for refusing recognition or @mement

(2) Recognition or enforcement of an arbién&ard, irrespective of the
country in which it was made, may be refused only:

(a) at the request of the party against witoisiinvoked, if that party
furnishes to the competent court where recognitivenforcement is sought

proof that:
(1) a party to the arbitration agreement.aswnder some incapacity; or
(i) the party against whom the award isoked was not given proper

notice of the appointment of an arbitrator or @ #rbitral proceedings or was
otherwise unable to present his case; or

(b) if the court finds that:

(i) the recognition or enforcement of thveaad would be contrary to the
public policy of this State;

and submits that those grounds set the parametettsef Courts inquiry.

[16] In response to Znamensky’s argument that Issueppst@pplies to the threat issue,
Donaldson submits that the first two precondititorsissue Estoppel have not been met since
the issue of whether there was a threat has newr tbecided and the decision made by Gans
J. was not a final decision. He also argues thaits have exercised a discretion not to apply
Issue Estoppel where a failure to exercise suctretion will work a real injustice, e.g. in
situations of procedural unfairness akin to frawshderhanded or improper conduct,



circumstances akin to a denial of natural justiaad unfairness deserving of special
considerations.

[17] | agree with the submissions of Znamensky thataieng of the issue of the threats
is prohibited by the doctrine of Issue Estoppet] amat is more a contrary finding would be
in the nature of an affront to the hierarchicalisture of the Ontario courts.

By isolating the Court of Appeal’s observationgparagraph 30 and 32 of its reasons
[paragraph 11 of these reasons] Donaldson disreghedmost fundamental aspects of the
Court of Appeal’s reasons. The Court of Appealisai

The time for Donaldson to have requestetlva voce hearing with respect to
the alleged threats was when the parties were ®&ans J.

To introduce the subject now would be to fly in tfeee of the rule imenderson v.
Henderson which prohibits the raising of issues that werepgrly the subject of earlier
litigation between the parties.

The Court of Appeal also said that the proper dictson in which to raise the issue of the
alleged threats was before the ICAC in the Rusaihitrations.

The Court of Appeal made it clear that the exclaegiwisdiction for the determination of
Donaldson'’s tort claim against Mr. Demin with redjéo the alleged threats was the ICAC.

[18] | also agree with the submissions of Znamenskytti@earlier mentioned paragraphs
30 and 32 of the Court of Appeal’s decision meamtnmore than that the proceeding to
enforce an arbitral award must commence in thé diasion of the Court, and not in the
Court of Appeal, and will be subject to all lawslaegulations governing proceedings at first
instance.

[19] Finally, Donaldson has failed to recognize the ificgnce of the finding of Gans J.,
endorsed inferentially by the Court of Appeal, ttie offer made by Znamensky prior to the
injunction motion proceeding, for an alternate dite the arbitration, and for special
accommodation for witness testimony, virtually efiated the alleged threats as a ground for
vitiating the arbitral proceeding. This finding biself is sufficient to dispose of this
proceeding in favour of Donaldson.

[20] Since the alleged threats are the only real issubkis proceeding, | can see no basis
for granting the relief sought by Donaldson innitetion. Donaldson’s motion is dismissed.

[21] The application of Znamensky is granted.
Costs

[22] Subject to any agreement between the parties, WwrigEn submissions on costs are
to be made within thirty (30) days of the releakthese reasons.




Pitt J.

DATE: September 29, 2009

[1] Donaldson International Livestock Ltd. v. Znamensky Selekcionno-Gibridny Center LLC, 2008 ONCA 872
(CanLll), 2008 ONCA 872
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