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COURT OF APPEAL FOR ONTARIO

Laskin, Armstrong and MacFarland JJ.A.

BETWEEN

Donaldson International Livestock Ltd.
Plaintiff (Appellant)

and

Znamensky Selekcionno-Gibridny Center LLC and
Nikolay Demin

Defendants (Respondents)

Malcolm N. Ruby and Duncan C. Boswell, for the d|zpe

Christopher D. Bredt and Markus F. Kremer, forrisgpondents

Heard: June 24, 2008

On appeal from the order of Justice A.M. Gans efSluperior Court of Justice dated
November 27, 2007.

Armstrong J.A.:

[11. INTRODUCTION

[1] The appellant, a Canadian pig producer, agreeckito8505 pigs to the
respondent corporation, a Russian agro-industoadpany. A dispute arose as to the
health of the pigs. The respondent corporatiomkied the arbitration clause in the
contract of purchase and sale which provided foraaitration to proceed in
Moscow. The appellant refused to participate adrbitration on the ground that the
chief executive officer of the Russian company traéatened to kill the appellant’s
chief operating officer who, as a result, was ulmgl to travel to Moscow — as were
the appellant’s withesses.

[2] The appellant commenced an action in Ontario ag#mesrespondents and
sought an anti-suit injunction against the respah@empany to stop the arbitration



from proceeding in Moscow. The respondents sought order staying the
action. The motion judge dismissed the motionaioranti-suit injunction and granted
a stay of the Ontario action.

[3] The appellant appeals both orders of the motioggud would dismiss the
appeal for the reasons which follow.

V. THEFACTS

[4] The appellant, Donaldson International LivestocH.L{'Donaldson”), is a
leading Canadian exporter of purebred pigs. It éigsorted pigs to more than 45
countries around the world. James Donaldson isntlagr shareholder and chief
operating officer of Donaldson.

[5] The respondent, Znamensky Selekcionno-Gibridny &ent.LC
(“Znamensky”), is a Russian corporation which waeated in 2006 to produce
purebred animals. The respondent, Nikolay Densnthe chief executive officer
of Znamensky.

[6] In August 2006, Znamensky agreed to purchase framnalison 8,505
purebred pigs for U.S. $7,338,496. The contraovided that the pigs should be
tested and quarantined prior to export to Russrayaunt to the requirements of the
Canadian Food Inspection Agency (“CFIA”) and purdgu@ao an international
agreement between Russia and Canada.

[7] The contract contained an arbitration clause dgvist
12.  Arbitration

Any dispute, controversy or claim, which may arse of

or in connection with the present contract (agregmer
the execution, breach, termination or invalidityerof,
shall be settled by the International Commercial
Arbitration Court at the Chamber of Commerce and
Industry of the Russian Federation, in accordanitie i
Rules and Regulations. The Contract is governedl an
construed in accordance with the material law o$gran
Federation.

The place of arbitration shall be Moscow, Russide
language to be used in the arbitral proceedingf bka

Russian.
The Contract shall be subject to the Law of Russian
Federation.

[8] The pigs were placed into pre-export quarantinghiee lots and were

inspected by veterinarians from CFIA and privateekiaarians who were retained by
Donaldson. The veterinarians were satisfied tmafigs in Quarantine No. 1 were fit
for export. However, in accordance with the prmns of the contract, a veterinarian
from Russia, Dr. Pisarev, inspected the quaranfmgsland concluded that the pigs in
Quarantine No. 1 were not healthy. Dr. Hambletmmgther veterinarian from the
CFIA, who had not inspected the pigs, gave an opithat there was a risk the pigs in



Quarantine No. 1 would not be approved for expétturther opinion was obtained
from a swine specialist at the CFIA who concludkdt tthe pigs were suitable for
export.

[9] On November 17, 2006 at about 5:00 a.m., Mr. Dawidvas awakened by a
telephone call from Mr. Demin in Russia. Mr. Denspoke in Russian and his
colleague, Andrey Bodin, was on the line and aatethe interpreter for the call.

[10] A heated discussion followed. Mr. Demin had app#yejust seen a report
from Dr. Pisarev and Dr. Hambleton concerning tkalth of the pigs in Quarantine
No. 1 and demanded that Donaldson provide new fugsatisfy the terms of the
contract. Mr. Donaldson refused. The conversdbterame increasingly hostile and,
according to Mr. Donaldson, Mr. Demin shouted, “vhappens to people that cross
me,” followed by “I will kill you” — uttered twice.The call ended with these threats.

[11] In the next few months, efforts were made to resdive dispute through
correspondence in which Mr. Demin denied that ferhade the alleged threats.

[12] Znamensky continued to refuse to accept the dglivadr the pigs from
Quarantine No. 1, although it took delivery of 28if§s from Quarantine No. 2 and
Quarantine No. 3. Znamensky demanded that Donaldsarn its advanced payment
of U.S. $1,666,113.

[13] On March 17, 2007, a meeting took place in Ottag@vben Mr. Donaldson,
Mr. Demin and others in a futile attempt to resdlve dispute. During the course of
this meeting, Mr. Demin made certain comments MatDonaldson took as a further
threat. He subsequently reported the allegedtthtedahe police.

[14] On July 20, 2007, Donaldson was served with a clamarbitration of the
dispute before the International Commercial Arbitna Court (“ICAC”) pursuant to
the arbitration clause in the contract. On Audlist 2007, Donaldson commenced
this action in the Superior Court in which it cl&adinter alia:

0] a declaration that the arbitration clause in the
contract is null and void,

(i) a declaration that the recognition or enforcemént o
any arbitration award would be contrary to public
policy; and

(i) interim, interlocutory and permanent injunctions
prohibiting Znamensky from seeking any remedy
against Donaldson in an arbitration or other
proceeding conducted in Russia.

V.  THEINJUNCTION PROCEEDINGS

[15] By notice of motion dated August 16, 2007, Donafdswmoved for an interim
and interlocutory injunction prohibitingZnamenskgrih proceeding with the
arbitration before the ICAC in Moscow.

[16] The basis for the injunction was that the individuaho were involved with
the quarantine and inspection of the pigs in Canveel® aware of the death threats



made against Mr. Donaldson and refused to appeaitassses in Moscow for the
arbitration, which rendered the proceeding unfaidbbnaldson.

[17] Prior to the injunction motion proceeding to codmamensky advised
Donaldson that it was prepared to consent to Mrndldson and his witnesses
testifying by telephone, video conference or othexans to avoid their having to
travel to Moscow. Alternatively, Znamensky waegared to agree to a mutually
acceptable location outside of Russia for the Imgidof the arbitration. These
suggestions were made on the basis that Donaldsald\yway for any increased costs.

[18] Donaldson declined the proposal to pursue alter@atieans of proceeding
with the arbitration. Znamensky brought a crosgiomofor a stay of the action.

[19] The motion judge began his analysis by referring amdicle 8 of
thelnternational Commercial Arbitration Act, R.S.O0. 1990, Chapter 1.9 which
provides:

A court before which an action is brought in a matt
which is the subject of an arbitration agreemelisif a
party so requests not later than when submittirsgfinst
statement on the substance of the dispute refepdhees
to arbitration unless it finds that the agreememull and
void, inoperative or incapable of being performed.

[20] The motion judge then considered the evidence efalleged threats to Kkill
Mr. Donaldson and, applying the “strong cause”,testiculated by the Supreme
Court of Canada i#. I. Pompey Industrie v. ECU-Line N.V., 2003 SCC 27 (CanLl))
[2003] 1 S.C.R. 450 at para. 20, he concluded:

| have considered the Plaintiff’'s evidence of tisdaa and

of itself and in light of the evidence proffered Hkiye
defendants by way of traversal. | am not persuatat
the Plaintiff has established the background otadts,
even on a balance of probabilities. More impoitahtam

of the view that this issue can hardly be resolved
summarily, but, must proceed to be determined aftera
voce hearing, if it even becomes relevant in the Adbitn
proceedings for reasons, at this moment in timeghvare
beyond my contemplation.

That said, | am not persuaded that a strong caasédéen
made out on the facts as contained in the mateoal
provided to me. Nor has the Plaintiff satisfied that the
test described in Article 8, just describedc] of the
International Commercial Arbitration Act has been
satisfied and that the subject agreement is either
inoperative or incapable of being performed.

[21] The motion judge expressed the view that, if hedem his conclusion that the
“strong cause” test had not been satisfied, thegwal of Znamensky to conduct part
of the proceeding electronically or to move thatesbon out of Russia altogether had



the effect of eliminating or minimizing the allegéureats and thereby undercutting
the basis upon which the injunction was sought.

[22] The motion judge dismissed the motion, without yeje to Donaldson’s
right to renew the motion if the respondents do hohour their undertaking to
consent to an application pursuant to article 22hef ICAC rules for a change of
venue, or should any unforeseen events arise dimgjisubstantiated threats.

[23] The motion judge granted Znamensky's order foag ef the action.
VI. THE ARBITRATION

[24] Although Donaldson had served and filed its notitappeal from the order of

the motion judge at the end of December 2007 andested the ICAC to adjourn the
arbitration pending the appeal, the arbitrationcpaemled in Moscow on January 17,
2008 and April 17, 2008. Donaldson did not paptate. On March 6, 2008, the
ICAC panel awarded Znamensky judgment in the amaofint.S. $1,234,416.65 in

damages and U.S. $26,205.28 as compensation farlfieation fee. On May 13,

2008, the ICAC panel awarded Znamensky a secorginjadt against Donaldson for
U.S. $424,732.94 in damages and U.S. $9,006.2brapensation for the arbitration

fee paid by Znamensky.

VIl. THE APPEAL FROM THE MOTION JUDGE
[25] Donaldson raises the following issues:

0] Did the motion judge err in failing to find thateth
death threats constituted strong cause to vitlage t
arbitration clause?

(i) Did the motion judge err in failing to ordeviva
voce hearing to determine if the death threats had
been made?

(i) Did the motion judge err in permanently staying
the action, including the claim for a declaratibatt
any arbitral award ought not to be recognized or
enforced in Ontario, and claims for damages
against Demin personally?

(iv)  Did the motion judge err in effectively orderingeth
appellant to apply and pay for a change of venue of
the arbitration?

[26] In view of the fact that the arbitration has alngdéen held, and the arbitration
panel has issued two separate awards, it seeme tinahthe appeal from the order
dismissing the motion for an injunction prohibitidgamensky from proceeding with
the arbitration is moot. Issues (i), (i) and (relate to the dismissal of the anti-suit
injunction. Donaldson appears to accept thatpfseal from the order dismissing the
anti-suit injunction is moot by reason of the reli# now seeks on this
appeal. Donaldson no longer seeks an injunctiosiraming Znamensky from
proceeding with the arbitration.



[27] The relief sought in this appeal by Donaldson esftillowing:
0] a trial of the issue of the death threats;

(i) an interim injunction prohibiting any steps to
enforce the arbitral awards granted by the ICAC as
against Donaldson; and

(i)  the stay of the action to be set aside.

VI (i) Should the court order thetrial of theissue of the death
threats?

[28] In my view, the time to have requested the triatr@ issue concerning the
death threats was when the parties were beforamibigon judge. The case was
argued on the basis of a paper record and the mptage found that it fell short of
establishing that the threats against Mr. Donaldsere made. The motion judge’s
reference to &va voce hearing related to the arbitration hearing, whitbnaldson
chose not to attend. It was not up to the tridbpito order thativa voce evidence be
tendered before him in the absence of a request émunsel. It is the counsel who
presents the case, not the trial judge.

IX. (ii)  Should thecourt grant an interim injunction prohibiting any
stepsto enforcethe arbitral awards granted by the |CAC as against
Donaldson?

[29] In my view, it is not appropriate for this court tieal with the request to
prohibit the enforcement of the arbitration awaAdthough the request is included in
the statement of claim, this was not a claim mag®re the motion judge, and he
made no order in respect of it.

[30] Should Znamensky take steps to enforce its arlatrards against Donaldson
in the Ontario courts, then it would seem to me B@naldson should be free to resist
the enforcement of those awards on whatever basi®oses, subject to the ruling of
the presiding judge. In my view, the issue of ecéonent must, at this stage, be dealt
with at first instance and not in this court.

X. (iii) Should the stay of the action be set aside?

[31] Counsel for Donaldson submits that the motion judged in granting a stay
of the action because the statement of claim regjuebef that is beyond the scope of
the arbitration clause in the contract of purchase sale. In particular, he alleges that
the following claims are beyond the jurisdiction af arbitration panel established
under the arbitration clause: (i) a declarationt ta arbitral award should not be
recognized or enforced in Ontario due to the midaoh of the respondent; and (i)
damages for the tort of intimidation. Although oeal, in his factum, did not include
the additional claim for the tort of intentionatenference with economic relations and
injurious falsehood by causing Donaldson to beckliated” in Russia, | assume this
was an oversight.

[32] The request in (i) above for a declaration thataabitral award not be
recognized in Ontario is beyond the scope of tltration clause. However, this
issue will more properly arise when steps are takenenforce the award in



Ontario. The fact that the claim is included e gtatement of claim is not a basis for
lifting the stay.

[33] Counsel for Donaldson argues that the arbitratianse in the agreement is
restricted to contractual disputes between thegsagnd does not apply to the tort
claims against Znamensky. He further submits thatarbitration clause does not
apply to the tort claim of intimidation against MPemin who is not a party to the
agreement.

[34] InRed Seal Toursv. Occidental Hotels Management B.V. 2007 ONCA 620
(CanLll), (2007), 284 D.L.R. (4th) 702 at para. 12, thisrt@ited with approval the
following statement from Janet Walk&astel and Walker: Canadian Conflict of
Laws, looseleaf (Toronto: Butterworths, 2005) at 13.58:

Parsing jurisdiction clauses to determine whetheryt
apply to claims as they are framed could fosterialg
efforts to evade legitimate agreements for dispute
resolution, which can be of considerable signifagm
international commercial dealings.

[35] A recent judgment of this court @rown Resources Corporation SA. et al v.
National Iranian Oil Co. 2006 CanLlIl 28334 (ON C.A.Y2006), 273 D.L.R. (4th) 65,
leave to appeal to S.C.C. denied [2006] S.C.C.A.NQ is instructive on the issue of
whether a contractual arbitration clause can apphglated tort claims. Speaking for
the court, Labrosse J.A. said at para. 34:

Although only two of the five claims against NIO@&dor
breach of the contract containing the selectionsgathe
three remaining claims arising from the seized agd the
refusal to permit exportation of the assets are so
intertwined with the contract so as to justify thiagy be
heard together in the same forum.

In para. 41 ofCrown Resources, Labrosse J.A. also said:

On the basis of the forum selection clause, thadireof
contract claim must be heard in Iran. In the edés of
avoiding a multiplicity of proceedings and inconesig
results, and because the five claims in the aciganst
NIOC are so interrelated, the claims should alhbard as
part of the same action, in the same forum.

[36] In this case, the arbitration clause is extremebad — it includes any “dispute,
controversy or claim, which may arise out of ordannection with the present
contract ...” Given the direction that the courtyddeen taking in respect of the
approach to arbitration clauses, | am satisfied ths clause is broad enough to
include virtually all of the claims advanced in th&atement of claim. The fact that
one of the claims is against a non-party to theagent, Mr. Demin, is not sufficient
to oust the ICAC and Moscow from hearing these enativhen the entire focus of the
action relates to issues arising out of the cotiiecelations of the principal parties.

[37] | would not interfere with the stay ordered by thetion judge.



Xl.  DISPOSITION

[38] | would dismiss the appeal and award costs in fawbduhe respondents on a
partial indemnity scale fixed in the amount of $8) including disbursements and
GST.

[39] There is one outstanding matter which is a moti@uenby the respondents to
file a supplementary exhibit book. | would allometmotion without costs.

RELEASED:

“‘DEC 23 2008” “Robert P. Armstrong J.A.”
“JL” “l agree John Laskin J.A.”
“l agree J. MacFarland J.A.”
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