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SICURTA SpA
(2) GENERAL| ASSICURAZIONI
GENERALI SpA
"THE FRONT COMOR" Defendants
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Mr Justice Colman: :

Introduction

1. This is an application to set aside an interim-anii injunction granted by Gross J. on 20
September 2004. By that order the defendant Insuvere restrained from proceeding with
their claim against the claimant Owners of the E@oamor before the Tribunale di Syracuse
in Sicily. The Insurers were not present at theihgabefore Gross J.

2. The Insurers had insured Erg Petroli SpA ("Erg"pwlere owners of an oil refinery in
Syracuse. Erg were also charterers of the veseat Eromor under an Asbatankvoy
charterparty dated 24 July 2000. The claimants weréOwners of the vessel. In August 2000
the vessel collided with an oil jetty at the Er§imery and caused a great deal of damage. The
jetty was put out of operation. Erg suffered logsatsonly in respect of repair costs, but also
by reason of disruption of refinery operations &adilities to pay demurrage to third parties.
The Insurers have paid to Erg a total of Euros8B22.66 under the policies.

3. The charterparty contained an agreement to arbitnatlause 24 which provided as follows:

"Any and all differences and disputes of whatsoeaure arising out of
this charter shall be put to arbitration in theyG@if New York or in the City
of London whichever place is specified in Part thid charter pursuant to
the laws relating to arbitrations there in forcéobe a board of three
persons, consisting of one arbitrator to be appdibty the owners, one the
charterer and one by the two so chosen."

4. The place specified in Part | was London. It algpressly provided by line 105 of the
ISAB/ERG PETROLI CLAUSES that English Law was tqbp



5. In August 2000 Erg commenced arbitration proceeslagpinst the Owners in London,
confining their claims to uninsured losses. In eg$f the insured losses the Insurers have in
their own name commenced court proceedings agii@sdwners in the Tribunale di
Syracuse in Sicily. In so doing they rely on théghts of subrogation under Article 1916 of
the Italian Civil Code and claim the amount whibbyt paid to Erg. These proceedings were
started on 6 October 2003. They were served o@tingers' registered office in Liberia but
do not appear to have come to the Owners' atteatithMay 2004. The Insurers then
arrested the vessel at Fujairah and security wasded by the Owners' hull insurers
extending to the Insurers' claim security whichatl already put up to secure Erg's claim in
the arbitration.

6. Itis clear that the issues of liability which arisetween the Insurers and the Owners in the
Syracuse court proceedings are substantially the ses those which arise in the arbitration.
The main issue is in both cases whether the Ovarerprotected by the errors of navigation
exclusion in clause 19 of the charterparty or biicde IV rule 2(a) of the Hague Rules.
Although Erg's claim is confined to its uninsureddes, there is a complete overlap between
the arbitration and the Syracuse proceedings muah as the Owners counterclaim a
declaration in the arbitration that they are untetiability for damage caused by the
collision.

7. Inthe arbitration the pleadings are closed andassire is substantially complete.

8. Inthe Syracuse court proceedings the first heasiag fixed for 16 February 2004 but was
adjourned by the court because the lawyers wesgrike. On 5 October 2004 the Owners
entered their appearance and rejoinder by whichdisputed jurisdiction and applied for a
stay on the grounds of the arbitration agreemena KWearing on 8 October 2004 the court was
informed of the injunction granted by Gross J. #r@lOwners asked the court to suspend its
proceedings. The Insurers did not take part intlearing so as not to be in breach of the
injunction. The Court on that occasion set 1 ARB05 as the date for the next hearing but the
judge is not recorded as having made any referenttee injunction. He clearly declined to
suspend the proceedings in the sense of granstaya

9. The Insurers put forward the following groundsttegir application for discharge of the
injunction;

"(1) Because the proceedings before the TribunaBydcuse ("the Italian
proceedings") are civil or commercial matters fajliwithin the scope of the
Jurisdiction Regulation, the anti-suit injunctianimcompatible with the
Jurisdiction Regulation in the light of Turner vidsit [2004] 2 Lloyd's Rep
169.

(2) Because the proceedings before this Courtigileoc commercial
matters falling within the scope of the JurisdintiRegulation, the anti-suit
injunction is incompatible with the Jurisdiction dgréation in the light of
Turner v. Grovit supra.

(3) As a matter of discretion (in the light of tteasoning in Turner v.
Grovit, supra, Article Il of the New York Convention atha: fact that issues
of Italian Law are said to arise), the court shaudd grant an anti-suit
injunction.

(4) Because the subrogated Insurers are not boytttekarbitration clause
contained in the Charterparty."”

10. In advancing these grounds the Insurers recognéehis court is bound by the decision of
the Court of Appeal in Through Transport Mutualdremce Association (Eurasia) Ltd v. New
India Assurance Association Co L2005] 1 Lloyd's Rep 67. However, they reservérthe
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12.

13.

right to argue that the Through Transport Caas wrongly decided. In particular, they wish
to argue that:

i) the Syracuse Court proceedings, being civil or commercial proceedings, fall within
the scope of EU Regulation 44/2001;

ii) the arbitration exception in Article 1.2(d) of the Regulation does not apply to those
proceedings nor does it exclude the application of the Regulation from the present

proceedings in the English courts;

iii) the Regulation (Article 71) covers the situation in this case by preserving the

operation of the New York Convention 1958;

iv) the application of Turner v. Grovit to the present case has the result that it could
be contrary to principle for the English Court to assume jurisdiction to determine
whether the Insurers should continue to pursue the Syracuse proceedings it being for
the Owners to raise objections to jurisdiction in those proceedings and for the

Syracuse Court to determine that issue.

The Insurers alternatively submit that, quite afran the correctness or otherwise of the
Through Transportiecision, this court should discharge the injuwrctiecause:

i) upon this application the issue whether the Insurers are bound by the arbitration

agreement is governed by lItalian law — the law of the insurance contracts;

ii) under ltalian law, on the evidence of the Insurers' expert, a subrogated insurer
would not be bound by an arbitration agreement between the assured and a third

party debtor.

If the issue whether the Insurers are bound igowérned by Italian Law or Italian Law
provides that they are so bound, then it is suleahithat as a matter of discretion the
injunction should be discharged because:

i) it would be the duty of the Syracuse Court to stay the proceedings before it if it
concluded that the Insurers were bound to arbitrate, having regard to Article 11.3 of the

New York Convention;

ii) that being the jurisdictional duty primarily cast by the Convention on the Syracuse
Court, the English court should not pre-empt that jurisdiction for to do so would be

inconsistent with the philosophy underlying Turner v. Grovit.

Finally, it is submitted that, if English law apgdi, the Insurers are not in actionable breach of

the arbitration agreement and consequently in @ecme with the decision in the Through
TransporiCase, supra, the approach to anti-suit injunctidestified by the Court of Appeal
in The Angelic Grac§1995] 1 Lloyd's Rep 87 does not apply and thigrtmust approach

the issue of discretion to grant an injunction, mothe basis that strong cause must be shown



14.

15.

16.

17.

for its discharge but that, as a matter of gerdisaretion, such an injunction is neither just
nor necessary. In particular, the tort is govermgdtalian Law and it is Italian Law which
governs the issue of subrogation. In this discnetig exercise it is also necessary to bring
Turner v. Grovitor comity principles into the discretionary balanc

| therefore consider the following issues whictsarn this application:

i) What is the law which governs the question whether the subrogated insurers are
bound by the arbitration agreement?

ii) How that law is to be applied on the facts of this case.

iii) Findings as to Italian Law on the effect of subrogation.

iv) Should the Anti-Suit Injunction be discharged? The Insurers' submissions.
v) The Attitude of the Italian Courts to anti-suit injunctions and its relevance.
vi) Article 11.3 of the New York Convention.

vii) The Insurers' Submission that there was no actionable breach of the Agreement
to arbitrate.

The Law Governing the Issue of Transfer by Subrogation of the Duty to Arbitrate.

It is submitted on behalf of the Insurers thatlbey of law which determines the question
whether subrogated insurers are bound by the atibitragreement in the charterparty is
Italian law, which, as is common ground, is thepaolaw of the contract of insurance. It is
submitted by the Owners that the question is tddiermined by English law which, as is
common ground, is the proper law of the arbitraigneement.

Mr Stephen Males QC, on behalf of the Insurerswdrattention to the fact that the
subrogated claim is in tort and that under sectibfl) and (2) of the Private International
Law (Miscellaneous Provisions) Act 1995 the apidledaw in relation to a claim in tort is
therefore that of the country (Italy) in which tieents constituting the tort occurred. He
draws attention also to Article 13 of that Convent{made applicable to the contract of

insurance in this case by Schedule 3A of the Imm@a&ompanies Act 1982). This provides as

follows:

"Where a person ("the creditor") has a contraatlgam upon another ("the
debtor"), and a third person has a duty to satfsfycreditor, or has in fact
satisfied the creditor in discharge of that dutyg kaw which governs the
third person's duty to satisfy the creditor shaliedmine whether the third
person is entitled to exercise against the debtrights which the creditor
had against the debtor under the law governing te&itionship and, if so,
whether he may do so in full or only to a limitedent."

This Article has no application to a claim in tdfiowever, it is to be observed that it

demonstrates that, at least in relation to ascemiant of the entitlement to be subrogated to a
contractual claim against the debtor, it is the tdihe contract between the subrogated party

and the creditor which is determinative and notgtaper law of the contract between the
creditor and the debtor.
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The same principle should therefore apply wheradhge is whether the insurer is subrogated
to a claim in tort. In Dicey & Morris, The Conflictf Laws, 13' Edn, paragraph 30-037 it is
stated:

"On the other hand, the subrogation of an insuré¢né rights of the insured
is not normally an assignment and is governed byatv applicable to the
contract of insurance."

Accordingly, in the present case it is submitteat this by reference to Italian law as the law
governing the policy of insurance that it must leéedmined whether the arbitration agreement
is binding on the insurers.

Mr Timothy Brenton QC, on behalf of the Owners, letdccepting that the law of the
insurance contract governs the issue what rights baen transferred and further that under
Italian law the Insurers have acquired the assairggtit to sue the Owners in tort, submits that
the question whether agreement to arbitrate isitgndn the Insurers falls outside the scope
of those matters to which the law of the insuracmatract applies. He submits that it is by
reference to the law of the arbitration agreemisetfithat this question falls to be determined.

In support of that proposition Mr Brenton reliesthe decision of the Court of Appeal in
Schifforhortsgesellschaft Detler v. Appen v. Voakiine Intertrading, The Jay Bo[d997] 2
Lloyd's Rep 279. In that case the relevant issug shmilar to that which arises here, namely
whether the time charterers claiming to enforc&maglish arbitration clause against
subrogated insurers of the sub-charterers show & injunction to prevent those insurers
from pursuing their subrogated claim in the Brazilcourts. The Court of Appeal had to
consider an argument by the insurers that, bedhegewnere not parties to the agreement to
arbitrate contained in the time charter arbitratitause, they, as subrogated party, were not
affected by any duty arising under that agreemsse page 285R). That argument was
rejected. Hobhouse LJ. approached the issue bggskiat contractual rights were said to
have been transferred to the insurers. At pagen28ibserved that:

"The proper law which governs the voyage chartetypend the contractual
rights which the insurance company is seeking forea in Brazil is
English law."

He then went on to consider the analogous tranefaights under section 136 of the Law of
Property Act 1936 and the Third Parties (Rightdraidnsurers) Act 1930, citing the
following passage from the judgment of Lord Gofflihe Padre Islan(No.2) [1990] 2

Lloyd's Rep 191 at 200:

"The agreement to arbitrate is one which regulétesneans by which the
transferred right is to be enforced against theoCAs such, it is inevitable
that such an agreement must be treated as tratsterthe statutory
transferee as part of, or as inseparably connevtégdthe member's right
against the Club under the rules in respect ofd¢levant liability."

Hobhouse LJ. then referred to the following passema his own judgment in The Jordan
Nicolev[1990] 2 Lloyd's Rep 11 where there had been aigasent of the cause of action
after the commencement of the arbitration:

"Where the assignment is the assignment of theecaiuaction, it will, in
the absence of some agreement to the contrarydieels stated in s.136 all
the remedies in respect of that cause of actioa.rélevant remedy is the
right to arbitrate and obtain an arbitration awiardespect of the cause of
action. The assignee is bound by the arbitratians® in the sense that it
cannot assert the assigned right without also aicethe obligation to
arbitrate. Accordingly, it is clear both from thatsite and from a



24.

25.

26.

27.

28.

29.

30.

31.

consideration of the position of the assignee tthaiassignee has the benefit
of the arbitration clause as well as of other mimwis of the contract.”

Hobhouse LJ. then continued:

"The authorities confirm that the rights which theurance company has
acquired are rights which are subject to the atiitn clause. The insurance
company has the right to refer the claim to arbdrg obtain if it can an
award in its favour from the arbitrators, and eoéothe obligation of the
time charterers to pay that award. Likewise, tlsifance company is not
entitled to assert its claim inconsistently witle terms of the contract. One
of the terms of the contract is that, in the evadrtispute, the claim must be
referred to arbitration. The insurance companyoisemtitled to enforce its
right without recognising the obligation to arbigd

Sir Richard Scott VC expressed the identical remgpat p291. The contractual rights to
which the insurers were subrogated were "subjetttd@rbitration agreement” in the same
contract. Therefore the insurers could not enftiiose contractual rights "without accepting
the contractual burden in the form of the arbitmiathgreement, to which those rights were
subject."”

It is to be observed that in order to determineiskae before it, the Court of Appeal, was
concerned to analyse the nature of the chose imnaavailable to be transferred by way of
subrogation. It concluded that the chose in aatmmsisted both of the cause of action for
breach of the time charter and the requirementdisptutes about it should be referred to
arbitration. Whether those two components shoulttdated as inseparable was to be
determined by reference to the law governing therect under which both arose. The
analytical process was thus that of defining théiaof the_subject-mattesf the transfer by
way of subrogation by reference to the proper lathat subject-matter.

It is right to add that it was never argued in @ede that the issue whether the insurers were
bound by the agreement to arbitrate was to beméted by reference to the law which
governed the contract of insurance (Austrian law).

In The lvan Zagubansk?002] 1 Lloyd's Rep 106 where a similar issuesardikens J.
accepted as correct the claimant's argument thglidhrlaw must govern the question whether
the shipper and insurers were bound by the arlgitr@greement: see page 115. Again, it does
not appear to have been argued that the issueavasrgd by any other law than English law
and certainly not by the proper law of the insueacentracts. In that case the agreement to
arbitrate was governed by English Law.

Against this background, the application of Englalv conflicts rules require that the issue
whether the insurers are entitled to be subrogatéueir assured's rights of action is to be
determined by reference to the proper law of thereat of insurance. However, once it has
been decided that the insurer is in principle Etito such a transfer, the next step is to
identify the ambit of the rights available to bartsferred. The transferability of those rights is
for this purpose to be defined by reference to laaty of law by which their source is
governed.

In the present case the underlying cause of aotiged on by the Insurers is in tort. They
make no claim to be subrogated to any claim foatineof the charterparty. The tort took
place in Italy. The body of law by reference to @ththe substantive rights of the charterers in
respect of the jetty damage fall to be determisdthiian law by section 11(1) of the Private
International Law (Miscellaneous Provisions) 1985hat, therefore, to be determinative of
the subject-matter of the transfer?

The answer to that question is that in this ccuetapplicable body of law is to be determined
by English conflicts rules. Those rules prescrdmmsistently with The Jay Bqlaupra, that in
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identifying the ambit of the subject matter of thensfer, it is necessary to investigate what
right the_assuretlad which has available to be transferred by gdtion to the insurer. The
answer to that question is provided by asking whatassured's position was vis-a-vis the
Owners. To that the answer is that circumstancesaid to have arisen which, if proved,
would arguably give rise under Italian law to asmof action for damages in delict.
However, the enforceability of that cause of actiepends upon whether it falls within the
scope of the arbitration agreement in the chartgrpahat agreement is governed by English
law and the issue whether its scope covers thmdfatort, as defined by Italian law, must
therefore be determined by reference to the propestruction of the arbitration agreement in
accordance with English law. The question whetherenforcement of that substantive right
is to be by arbitration alone is then to be deteadiby the proper law of the arbitration
agreement. If it is, then the question whetherstiterogated insurer becomes the transferee of
the bare underlying right of action in delict ochuight of action becomes enforceable only
in accordance with the arbitration agreement isetaletermined by English Law as the law of
the arbitration agreement and not by the law gawmgrthe tort or the law governing the
contract of insurance.

Application of the Conflict Rules

If it is thereby concluded that the scope of tHateation agreement is wide enough to cover
the claim in delict, then, in accordance with Eslgliconflict rules, the subject-matter of the
transfer by subrogation will have been conclusiwdjined as a claim in delict in accordance
with Italian law enforceable by means of an arbibraagreement binding on the assured in
accordance with English law. The application oftttoddies of law therefore defines the
subject-matter of the right available for trandfgrsubrogation in this case. Consequently,
since the only method of enforcement of the undeglgelictual right by the assured is by
means of arbitration under an English Law arbibratagreement English conflicts rules apply
English Law to determine whether the duty to adbéiis to be treated as an inseparable
component of the subject-matter transferred byagdtion to the Insurer.

Accordingly, by reference to The Jay Bosaipra, it is to be concluded that the defendant
insurers have, under Italian Law, by subrogatiocobee entitled to enforce, the insured
charterer's right of action in delict against ther@rs, but that, by reference to English Law,
their duty to refer their claim to arbitration is enseparable component of the subject matter
transferred to the insurers.

This conclusion is, therefore, arrived at withceference to the expert evidence of Italian law
on the issue whether by that body of law insur@deu a contract of insurance governed by
Italian law are bound by an agreement to arbitoateveen the assured and the party against
whom the subrogated claim lies. If, contrary, tovigw, it is relevant to consider Italian law
to determine this point, | make the following finds.

Italian Law Findings

The Insurers relied on the evidence of Professggi®&a China, Professor of Civil Procedure
Law in the University of Genoa. The Owners reliedtioe evidence of Professor Enrico
Righetti, Professor of Arbitration Law and LectuieiCivil Procedure Law at the University
of Genoa.

It is common ground that under Italian law:

i) upon payment of a claim an insurer acquires rights of subrogation under Article
1916 of the Italian Civil Code;
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ii) the insurer is entitled to exercise such rights by bringing proceedings in its own

name;

iii) in consequence of the process of subrogation the insurer acquires the assured's
rights against a third party liable to the assured in respect of the loss suffered by the

assured and up to the amount paid to the assured by the insurer;

iv) there is no express provision or rule in Italian law as to whether a subrogated
insurer is bound by an arbitration agreement which would bind the assured to refer its

claim against the third party to arbitration;

v) in order to ascertain what Italian law provides on this matter it is necessary to refer

to the opinions of writers and court judgments;

vi) decisions of the Supreme Court of Cassation are not binding, but considerable

weight is attached to them;

vii) transfer by subrogation is a cessione del diritto whereby only a specific part of the

contractual rights is transferred, as distinct from the whole contract;

viii) although where there is an assignment of the entire contract (cessione del
contratto) the assignee is bound by the arbitration clause, it does not necessarily
follow that the same applies to the case of transfer by cessione del diritto and
opinions of Italian writers are divided whether this is the effect where there is an

automatic legal transfer by way of subrogation.

Professor La China, while accepting that opiniomsdivided, considers the better view to be
that the subrogated insured is not bound by thigratibn clause to the effect that an assignee
de diritto cannot start arbitration proceedings.miest rely on court proceedings. Whereas the
decisions of the Court of Cassation in two casggeast that the right of the third party
defendant to have the claim referred to arbitraisgoreserved thereby providing that third
party with a procedural defence, the reasoningfedlive in principle and does not represent
Italian law.

Professor Righetti's evidence is that althoughetlaee no decisions of the Court of Cassation
directly on the position of a subrogated party,dbeisions of that court as to the
consequences of a cessione del diritto supportdahelusion that the effect of such an
assignment is to entitle the debtor to treat tlsggase as occupying the same procedural
position as the assignor vis-a-vis the debtor,iq@ddrly the decisions in No0.12616 (17
December 1998) and N0.13893 (19 September 2008)effect of this would be that,
whereas the subrogated assignee could not invekarbitration agreement, the debtor would
be entitled to insist that any claim against it wdsanced by arbitration. Professor Righetti
describes the explanation for this approach tgthblems as identified by the Court of
Cassation as being that it would be unfair for greament between the assignor and the
assignee to which the debtor was not a party toideethe debtor of the procedural benefit of
an arbitration agreement binding on the assignanthér an original party to a contract might
otherwise assign his rights under it to an assigmethe purpose of avoiding arbitrating the
disputes.
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Whereas | entirely understand Professor La Chinalg that there are anomalous features in
this solution in the sense that it appears to eraatnilateral transfer of the arbitration
agreement which leaves the assignee without thefiberf being able to start a claim by that
means, yet potentially confronts him with a so-@@lprocedural defence if he advances his
claim in court, | am satisfied that the weight adne recent decisions of the Court of
Cassation on the cessione de diritto is as desthipd’rofessor Righetti. Moreover, | find
intrinsically unpersuasive Professor La China'siargnt that an automatic transfer of a
private right of arbitration by subrogation is te thistinguished from a voluntary contractual
assignment of such a right of a jurisdiction agreetrr choice of court clause. For the
reasons given by the Court of Cassation in thejigigments referred to above, it would be a
remarkably defective juridical concept if the vdiamry or automatic assignment of a right of
action could have the effect of preventing the defrtom relying on an accrued procedural
benefit.

For these reasons | conclude that in Italian laavetfiect of subrogation is to transfer rights of
action to insurers who have paid a claim and thel sransfer has the effect of binding the
insurers to any binding arbitration agreement betwthe assured and the third party liable for
the claim to the extent that if the insurer avagdslf of its subrogated rights, whereas it cannot
start an arbitration without the debtor's constingt,debtor can insist on the claim being
brought referred to arbitration and a refusal toede to such a request would be a breach of
the insurer's duty as the party subrogated totkerad's right of action.

Accordingly, had | concluded that under Englishftiots rules the subject-matter of the
transfer of rights by subrogation was to be deteeahiexclusively by reference to Italian law,
| should have held it was an integral part of thieject-matter transferred that the Insurers
must pursue their claim by arbitration if, havifgtf claimed by court proceedings, the
Owners had required a reference of the claim tdratlon and that to decline to take that
course would be a breach of their contractual twthe Owners.

Should the Anti-Suit Injunction be discharged? Insurers' Submissions

It is submitted on behalf of the defendant Insueer$ollows:

i) The granting of an injunction is incompatible with EU Regulation 44/2001, in as
much as the Italian proceedings are civil or commercial proceedings in the courts of a
members state and the decision of the EU Court of Justice in Turner v. Grovit [2004]
3 WLR 1193 precludes such an order as an unjustifiable interference in the courts of

a member state.

ii) Alternatively, if this court has any discretion in the matter, it should be exercised
against granting an injunction on the grounds of (a) the general approach of the
European Court to such orders in Turner v. Grovit, supra, and (b) the effect of Article
1.3 of the New York Convention on the Recognition and Enforcement of Foreign
Arbital Awards under which primary responsibility for enforcement of the arbitration
agreement rests with the Italian courts and/or (c) the fact that the Italian Court is best
placed to decide whether the Insurers under a policy governed by ltalian Law are

bound by the arbitration clause.
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iii) Alternatively, if the question whether the Insurers are bound by the arbitration
agreement is to be determined by the English Court, the Insurers are not so bound

and there is no basis for granting an injunction.

iv) In any event, whether the consequence of the transfer by subrogation is governed
by English or Italian law, the granting of an anti-suit injunction by the English courts
would be regarded by the Italian courts as an unacceptable interference by the
English courts in their procedures and should therefore be refused by analogy with
Turner v. Grovit principles. In particular, Article 11.3 of the New York Convention left it
to the courts where the court proceedings had been commenced to determine
whether those proceedings should be stayed and where that court was a member
state of the EU it would be inappropriate to anticipate the determination of that issue
by an anti-suit injunction. In this connection Mr Males QC accepted that the recent
decision of the Court of Appeal in Through Transport Mutual Insurance Association
(Eurasia) Ltd v. New India Assurance Association Co Ltd [2005] 1 Lloyd's Rep 67

meant that his submission as to the applicability of Turner v. Grovit as such was not

open to him in this court, but while reserving his right to challenge that decision, he

submitted nonetheless that:

a) If the question whether subrogated insurers Wweund by the arbitration
agreement between their assured and the third pary governed by
Italian law, and that law provided that the thiatty had an option to
enforce the arbitration agreement by insistingtenihsurers pursuing their
subrogated claims by arbitration albeit the instikeere not entitled to begin
arbitration proceedings, as stated by ProfessdneRiig the insurers could
not be in breach of the arbitration by not begigrém arbitration and
accordingly an essential pre-requisite for the godian anti-suit injunction
would be missing;

b) In the_Through Transport Caseipra, an injunction was refused on the
grounds that the subrogated insurers were notaadbr of the arbitration
agreement and that the commencement of the fooeigrt proceedings was
not vexatious or oppressive on the facts of tha¢ @nd that in the present
case the facts were not materially different ardgtant of an injunction
under section 37(1) would not be just and convenien

Attitude of the ltalian Courts to an Anti-Suit Injunction and its Relevance

The Insurers rely on the evidence of Professor him&which can be summarised as follows:

i) The Italian courts would be likely to regard the grant of an anti-suit injunction in this
case in much the same light as the German Court of Appeal of Dusseldorf judgment
dated 10 January 1996 in Re the Enforcement of an English Anti-Suit Injunction. The

following passage from that judgment reflects the substance of a view widely held

amongst European commercial judges:



"[14] However, such injunctions constitute an
infringement of the jurisdiction of Germany becatlse
German courts alone decide, in accordance with the
procedural laws governing them and in accordantie wi
existing international agreements, whether they are
competent to adjudicate on a matter or whether thest
respect the jurisdiction of another domestic aoraifjn
court (including arbitration courts). Furthermdi@eign
courts cannot issue instructions as to whetheriésd, to
what extent (in relation to time-limits and issuas)
German court can and may take action in a particase.

[15] The fact that the contested anti-suit injuoict are
not directly addressed to the German State or Germa
courts, but to Mr G as the plaintiff in the actiaiseady
instituted by him and in potential further actions
Germany, cannot affect this decision, for the fwilny
reasons.

[16] Firstly, under German procedural law, where
proceedings have already been instituted the courtst
rely on the co-operation of the parties. In patticuf the
parties fail to co-operate, this may, for reasohgtvneed
not be considered in detail here, bring the adioa
standstill, thus achieving the aim of the anti-suit
injunctions described above, so that the injunction
addressed to the party is quite likely to influedaectly
the work of the German courts and is, in effectiiegjent
under certain circumstances to an order addresssctig
to the court (which would no doubt also be inadihiss
according to the Anglo-Saxon concept of justice).

[17] Quite apart from this, the Sovereignty of Garm
would also be generally infringed if, as in thegenet case,
a foreign court issued instructions to the patiean
action before a German court as to how they aeetor
to enter appearance and what applications thefpare
make. Judicial proceedings are guaranteed to lye dul
conducted in accordance with the rule of law ohtheé
parties and their representatives are able, withoyt
restriction, to place before the court all the $atiey
consider necessary for assessment by the coutband
make the applications required by the procedutahgon,
and no further demonstration of this is necessengse
rights are safeguarded by the German procedurascod
and, in many respects, by the Basic Law. The conuist
give effect to these rights. Instructions from fgrecourts
to the parties concerning the manner in which the
proceedings are to be conducted and their subjattem
are likely to impede the German courts in fulfigithis
task. Therefore the authorities who are responéile
handling requests for assistance, and who hawesfect
jurisdiction, cannot be permitted to forward ongesuch
instructions to or on parties and in this way tol
foreign courts to influence the arrangements fat ine
course of pending judicial proceedings or to expghse
parties concerned to the risk of punishment fotempt
of court merely because they wish to exercise tiggits
which are safeguarded by German procedural law.
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[18] Like instructions concerning actions which are
already pending, instructions from foreign courts
purporting to prohibit certain proceedings befdre t
German courts constitute interference with the szigaty
of Germany. The principle of free access to then@er
courts, which as such is an expression of staters@mnty
and must be safeguarded by all state authoritiejdes
the right of every individual to refer to a counratter of
concern to him. The decision whether the propostdra
is admissible is a matter for the German courteealnd
cannot therefore be anticipated by instructionmfro
foreign courts.

[19] Finally, taking all the circumstances into
consideration, it must be observed that the solpqae of
anti-suit injunctions (whatever form they take and
whomsoever they are addressed) is to safeguard the
alleged jurisdiction of the foreign court (in theepent
case, the London Court of International Arbitrajiand
therefore their very object is to interfere witle th
jurisdiction of the German courts, which themselekasm
the right and have the obligation exclusively tbedmine
whether they have jurisdiction in any particulased

ii) To give effect to such an anti-suit injunction would be inconsistent with the rights
which Italian corporations are given by the Italian constitution to take legal

proceedings to enforce claims in the Italian courts.

iii) The ethos of the Judgments Regulation, as expressed in Turner v. Grovit, was the
mutual respect for the level of dignity and trustworthiness of the courts of all the
member states to the effect that it is for the courts first seised to determine

jurisdictional issues, such as that raised by reliance on an arbitration agreement.

iv) Under Article 11.3 of the New York Convention the duty to enforce the agreement to
arbitration falls on the court where court proceedings are started and there should be
no interference in such jurisdiction by the granting of an anti-suit injunction by the

courts of another state which is party to that Convention.

Professor Righetti shares this view, at least im. frde accepts that the Italian courts would
take a similar attitude to that of the Dusseldasfi@ cited above, but then goes on to state that
such an injunction would not be seen "as offensivan affront to the proper ambit of their

own jurisdiction”. The effect would be that sucluds might regard an injunction as
unenforceable and probably as "either as neutras arrelevant to their jurisdiction”. When

the issue of a stay was raised in the Italian satias clear enough that the court would
abstain from proceeding with the court proceedanys would therefore dismiss the Italian
proceedings consistently with the New York Convemti

The effect of this evidence is, in my judgmentt tia Italian courts would simply ignore an
anti-suit injunction and would go on to decide iggie whether to stay the proceedings on the
grounds of the arbitration clause. In other wotldey would not treat it as having any effect

on their own jurisdiction to determine the pointisithus implicit that an anti-suit injunction
would be regarded as an ineffective attempt tagoatie the issue in the Italian proceedings
which could be ignored.
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However, it is necessary to observe that it ishdistaed by authority binding on this court that
such attitude of a foreign court can be treateidraevant, at least where the anti-suit
injunction is in support of an arbitration agreemen

In the Angelic Grac§1995] 1 Lloyd's Rep 87, which long preceded TumeGrovit, supra,
Millett LJ., with whose judgment and reasoning Nell. agreed, made the following
observations at page 9.

“In my judgment, the time has come to lay asideritival incantation that
this is a jurisdiction which should only be exeedssparingly and with great
caution. There have been many statements of guéadrity warning of the
danger of giving an appearance of undue interferevith the proceedings
of a foreign Court. Such sensitivity to the feeraf a foreign Court has
much to commend it where the injunction is soughttee ground of forum
non conveniens or on the general ground that ttegdio proceedings are
vexatious or oppressive but where no breach ofraonis involved. In the
former case, great care may be needed to avoithgakiubt on the fairness
or adequacy of the procedures of the foreign Cdouthe latter case, the
guestion whether proceedings are vexatious or spjweis primarily a
matter for the Court before which they are pendBig.in my judgment
there is no good reason for diffidence in graningnjunction to restrain
foreign proceedings on the clear and simple grahatthe defendant has
promised not to bring them.

The Courts in countries like Italy, which is a yad the Brussels and
Lugano Conventions as well as the New York Coneentiare accustomed
to the concept that they may be under a duty ttirdejurisdiction in a
particular case because of the existence of amsixel jurisdiction or
arbitration clause. | cannot accept the propositiat any Court would be
offended by the grant of an injunction to restriparty from invoking a
jurisdiction which he had promised not to invokel avhich it was its own
duty to decline. We should, it was submitted, breefed not to usurp the
function of the Italian Court except as a last redny which was meant,
presumably, except in the event that the Italianr€mistakenly accepted
jurisdiction, and possibly not even then. That sigsion involves the
proposition that the defendant should be allowet only to break its
contract by bringing proceedings in Italy, but tedk it still further by
opposing the plaintiff's application to the Itali@ourt to stay those
proceedings, and all on the ground that it canlgafe left to the Italian
Court to grant the plaintiff's application. | finkdat proposition unattractive.
It is also somewhat lacking in logic, for if andniction is granted, it is not
granted for fear that the foreign Court may wrorgggume jurisdiction
despite the plaintiffs, but on the surer ground tha defendant promised
not to put the plaintiff to the expense and troudflapplying to that Court at
all. Moreover, if there should be any reluctancgrant an injunction out of
sensitivity to the feelings of a foreign Court, fass offence is likely to be
caused if an injunction is granted before that €bas assumed jurisdiction
than afterwards, while to refrain from grantingtitany stage would deprive
the plaintiff of its contractual rights altogethér.my judgment, where an
injunction is sought to restrain a party from prediag in a foreign Court in
breach of an arbitration agreement governed byigmtdw, the English
Court need feel no diffidence in granting the imtion, provided that it is
sought promptly and before the foreign proceedargsoo far advanced. |
see no difference in principle between an injunctimrestrain proceedings
in breach of an arbitration clause and one toagsproceedings in breach
of an exclusive jurisdiction clause as in ContiaéBank N.A. v. Aeakos
Compania Naviera S.A., [1994] 1 W.L.R. 588e justification for the grant
of the injunction in either case is that withouthi¢ plaintiff will be deprived
of its contractual rights in a situation in whicandages are manifestly an




inadequate remedy. The jurisdiction is, of coudssGretionary and is not
exercised as a matter of course, but good reassdsne be shown why it
should not be exercised in any given case."

48. At least as regards those anti-suit injunctionsig@ in respect of breach of jurisdiction
clauses, and therefore within the ambit of Regoitei4/2001, this approach is no longer
permissible following the decision in Turner v. @ito supra. However, the reasoning in that
decision is inapplicable to anti-suit injunctiomsreéspect of cases involving breach of
arbitration agreements which fall outside the samiphat Regulation: see the Through
Transport Casesupra. In that case Clarke LJ., giving the judgnad the court, said as
follows at p88R:

"89. In considering the propositions advanced bgdLiustice Millett in
those paragraphs, it is important to note thaty@tave seen from the
decision of the ECJ in Gassep far as proceedings within the Regulation
are concerned, the approach to contracts conta@idlgisive jurisdiction
clauses is not now the same as that advocatecetyrtglish Courts. That is
because the court first seised must decide whatherelevant court,
including the court second seised, has jurisdictioder an exclusive
jurisdiction clause within art. 23, so that theseno room for an anti-suit
injunction. However, we see no reason why the glas in The Angelic
Grace should not continue to apply to the circuntsta in which claimants
may be restrained from bringing proceedings in toof non-contracting
states in breach of agreements to arbitrate.

90. As to proceedings brought in the courts of @tre@ting state, in the first
of the paragraphs quoted above Lord Justice Mitettur view drew an
important distinction between proceedings brougttdreach of an
arbitration clause and proceedings said to be imabr oppressive but
where no breach of contract is involved. He saéd the question whether
proceedings are vexatious or oppressive was piiyrfarithe court before
which it was pending, whereas in the case of prtiogs brought in breach
of contract there was no good reason for diffidenagranting an injunction
on the clear and simple ground that the claimadtgramised not to bring
them.

91. It appears to us that that distinction is cstesit with the reasoning in
Turner v. Grovit which was of course a case in which the ground/loich
the injunction had been granted was that the pdings in Spain were
vexatious and oppressive. There is nothing in Tuvn&rovit which in our
opinion contradicts the reasoning in the secortthiod of the paragraphs
quoted from the judgment of Lord Justice Millett,so far as it relates to
arbitration clauses. As to the second paragraghe tis no reason why any
court should be offended by an injunction grantecestrain a party from
invoking a jurisdiction in breach of a contractpabmise that the dispute
would be referred to arbitration in England. Theyish Court would not be
offended if a claimant were enjoined from commegan continuing
proceedings in England in breach of an agreemeatiitrate in another
contracting state. As to the third paragraph,rtaims the position that
damages would be an inadequate remedy."

49. Itis to be observed that in The Angelic Grasapra, there appears to have been no evidence
of the way in which the Italian courts would retcin anti-suit injunction and that Millett LJ.
was able to infer that those courts would not ot fee "offended" were there to be an
injunction in the case of breach of an arbitratgmeement.

50. The purpose of such an order being to preventlimant in the foreign proceedings from
acting in breach of contract by putting the othartyto the cost and inconvenience of a
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wrongly initiated set of proceedings, that wouldldss likely to cause offence to the foreign
court. In the Through Transport Cass appears from paragraph 77 of the judgment the
was evidence that the Finnish Courts would notgeis® or give effect to such an injunction.
This evidence was rejected as irrelevant by MododB. at first instance on the grounds that
the injunction would not be addressed to the Fim@eurt but to the insurer. The Court did
not again refer to that approach or suggest thaast wrong, but must have regarded it as
correct because it subsequently went on to adeptetasoning of Millett LJ., Turner v. Grovit
notwithstanding. It is therefore an inescapablectimion from that decision that in the case of
an anti-suit injunction in support of an arbitratiagreement evidence that a foreign court will
not recognise or enforce the order is not capabdeistaining a submission that the foreign
court would be so offended or affronted that areoshould not be made.

Accordingly, it is to be concluded from the autties binding on this court, that whatever
terminology is adopted — "offended”, "affrontedoontrary to comity" — evidence that the
foreign court would treat the order as an imperibisexercise of jurisdiction by the English
courts is, as a matter of English conflicts rutes, in itself any reason to withhold such an
order to procure compliance with an agreementhdrate.

Accordingly, the Court of Appeal's strong endorsetie the Through Transport Casgtthe
continued application of the approach of the Arm@liraceto submissions that the foreign
court would be affronted or offended by the makafign anti-suit injunction in the case of an
arbitration agreement makes it unnecessary forcthist to consider what weight should be
attached to the reaction of the Italian courtsia tase.

Article 11.3 of the New York Convention

The Insurers' argument that it is for the coursegiof the allegedly impermissible court
proceedings to determine whether those proceedimgsld be stayed in order to give effect to
a binding and applicable arbitration agreementratdor the English courts is inconsistent
with the decision of the Court of Appeal_.in ToepfeSociete Cargil[1998] 1 Lloyd's Rep

379 in which the court reluctantly held that theidmn in the Angelic Gragesupra,

precluded such a submission. At p386L Phillipsihholding that the judge did not err in
principle in granting an anti-suit injunction ingtection of an agreement to arbitrate
observed:

"The 1958 New York Convention on the Recognitiod &mforcement of
Foreign Arbitral Awards Art. I1.3 requires the Coof a Contracting State
to refer the parties to arbitration when an aciocommenced in disregard
of a binding arbitration clause. It might be thoutitat there would be much
to be said, both as a matter of comity and in tiberésts of procedural
simplicity, if a defendant who was improperly suedlisregard of an
arbitration agreement in the Court of a countryjecito the New York
Convention were left to seek a stay of the progeggdin the Court in
guestion. It seems, however, that litigants in sagsverned by English
arbitration clauses are not prepared to trust §or€lourts to stay
proceedings in accordance with the New York Corieenfor it has
become the habit to seek anti-suit injunctions sagthat sought in the
present case. In The Angelic Grace, [1995] 1 LipREp. 8%he Court of
Appeal gave its approval to this practice.”

He then cited the first paragraph of that passega the judgment of Millett LJ. at p96 set
out at paragraph (47) above and observed:

"While we would not wish it to be thought that wavie independently
endorsed these sentiments, in view of this deciseffieel obliged to hold
that Mr. Justice Colman did not err in principletle exercise of his
discretion when granting an injunction in this caBee point will be open to
argument in a higher tribunal.”
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The decision in Turner v. Growitoes not disturb this decision. The exclusionhHeyCourt of
Appeal in the Through Transport Casapra, of the application of Turner v. Gropitnciples
to anti-suit injunctions relating to arbitrationragments makes it clear that the approach in
the Angelic Gracesupra, still prevails. It is therefore unnecegsard inappropriate to
consider whether the court first seised of the pedings in breach of the arbitration
agreement would be offended or affronted by theliEimgourt granting such an order rather
than leaving it to the foreign court to consideretlter to grant a stay.

It should be added that Article 11.3 of the New K& onvention provides:

"The court of a Contracting State, when seizedhadi@ion in a matter in
respect of which the parties have made an agreemitih the meaning of
this article, shall, at the request of one of theips, refer the parties to
arbitration, unless it finds that the said agreeneenull and void,
inoperative or incapable of being performed."

Whereas this provision identifies the duty whicktseon the court seised of court proceedings
to stay those proceedings and to refer the pddiasgbitration, it contains nothing which vests
in that court exclusive jurisdiction to enforcetthabitration agreement. In this respect the
Convention crucially has no provision equivalenftticle 27 of Regulation 44/2001 which
vests exclusive jurisdiction in the court firstsed of the issue. There is therefore no
conventional provision of a similar nature to thdich influenced the decision in Turner v.
Grovit, supra.

Accordingly, | conclude that under English con8iicules, Article 11.3 does not provide a
ground for refusal of an anti-suit injunction.

The Insurers' Submission that there was no actionable breach of the Agreement to

arbitrate

This submission is directed to establishing tha¢ssential pre-requisite of an anti-suit
injunction is absent in this case and is foundetheranalyses in both the Angelic Graowl

the Through Transport Casghus in the judgment of Millett LJ. at p962 thstihction is
strongly drawn between the case where a partydrasnenced foreign proceedings in breach
of a jurisdiction clause or of an arbitration clawsd a case where there is no breach but it is
said that an injunction is justified on ground€afim non conveniens or because the court
proceedings are vexatious. In the case of a bribech was "no good reason for diffidence in
granting an injunction", whereas in the other aafsi|erum non conveniens great care should
be taken to avoid casting doubt on the fairnesslequacy of the procedures of the foreign
court and in the case of vexatiousness or oppmestfiat would be a matter primarily for the
foreign court.

In the_Through Transport Ca#iee decision of the Court of Appeal reversingdkeision of
Moore-Bick J. and concluding that, although thereghted insurers were bound to pursue
their subrogated claim against the Finnish casri@lub by arbitration due to the effect of the
Finnish equivalent of the Third Parties (Rightsiaglnsurers) Act 1930, turned on the
court's view that in failing to refer their subrégg claim to arbitration the insurers had not
acted in breach of any contract between it andClhb: see paragraphs 52, 59, 65 and 95 of
the judgment of Clarke LJ. Nevertheless, the cagreed with Moore-Bick J. that the effect
of the Finnish legislation was such that there Ibagh transferred to the assured and by
subrogation to the insurer a right to enforce fhétagainst the Club but only in accordance
with its Rules, including the arbitration clausewvever, the Court of Appeal's view was that
because the insurers' omission to comply withrigiirement did not amount to a breach of
any contract between it and the Club or betweetpiisy" and the Club (see paragraph 76 of
the judgment), the case fell outside the settl@tjples in the Angelic Gracasupra.




61. The judgment concentrated on the effect of the iBmlegislation in providing the insurers
with a direct right of action (subject to the agnemt to arbitrate) against the Club and on the
fact that there had therefore been no direct cotutahrelationship between the insurer and the
Club. Accordingly, there could be no breach byittsarers of any contract between the
insurers or their privy and the Club. The substasfdée court's reasoning arising out of that
conclusion is set out at paragraphs 95 to 97 ofuttgment of Clarke LJ:

"This claim is brought in Finland under a Finnisatste conferring rights

on third parties against liability insurers in cinastances in which the
insured is insolvent. The statute was no doubtgzhbscause, as a matter of
public policy in Finland, it was thought that li&ityi insurers should be
directly liable to third parties who had suffereds in respect of which the
insured was liable. The public policy behind tharfish Act was the same
as or very similar to the public policy behind fiard Parties (Rights
Against Insurers) Act, 1930. It appears that thig difference of

importance between them is that in England theardidance provision
does not defeat the pay to be paid clause, whéress/ be that s. 3 of the
Finnish Act will do so, although it is right to sthat that is a matter yet to
be determined by the Finnish courts. It may alsoliserved that by s. 3(3)
s. 3(1) and (2) do not apply to "marine or transpmurance taken out by
businesses". There is, as we understand it, aa sstween the parties as to
whether the liability insurance provided by the I€ls within the exception.
The court in Kotka appears to have been of the Wewit was not, but was
liability insurance outside the exception. Howeveis not entirely clear to
us whether the court has made a final decisiohabeffect in its decision

on jurisdiction.

95. The question is whether in all the circumstaribe English Court
should grant an injunction restraining New Indianfrbringing its claim
under the Finnish Act in Finland. It is always eag step to take to prevent
a person from commencing proceedings in the cadiriscontracting state
which has jurisdiction to entertain them. The E@S &ither held or in effect
held that no such injunction should be grantedéndase of an exclusive
jurisdiction clause (Gasser) or on the ground thafproceedings are
vexatious and oppressive ( Turner v. Grovit). Nadid is not in breach of
contract in bringing these proceedings in Finlawdthat the principles in
cases like The Angelic Grace do not apply diredtiythis regard we accept
Mr. Smith's submission that, while such cases nmayige some assistance
by analogy, they do not apply by parity of reasgnis the Judge thought.
None of the cases to which we were referred, inotydkai, was
considering a case quite like this.

96. Further, this is not a case in which it canydie said that the
proceedings in Finland are vexatious or oppressiesv India is simply
proceeding in Finland under a Finnish statute whieks it the right to do
so . The question is whether the English Court khmstrain it from doing
So.

97. Given our view that the principles in the deci¢ases cannot be applied
by parity of reasoning and given the further faetttthe Judge did not have
the assistance of either Gasser or Turner v. Groeth of which have made
an important contribution to the jurisprudencehis farea, this Court is in

our opinion free to form its own conclusion on theestion whether to grant
an anti-suit injunction on the facts of this cas&e have reached the
conclusion that, having regard to all the circumeés of the case, including
those set out above and the reasoning underlymgpproach of the ECJ in
Turner v. Grovit, this was not a case in whichthie language of s. 37(1) of
the Supreme Court Act, 1981t was or would be just and convenient to
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grant an injunction restraining New India from purgy a claim under the
Finnish Act in Finland."

It was thus the reliance by the insurers on thieistey transfer of rights of action against the
Club under a contract to which the insurers wetearparty that took the case out of the
approach in the Angelic Graead enabled the Court of Appeal to conclude thextet was
neither a breach of any contract with the Club,ahly contract in respect of which the claim
was brought being between the club member andsth@ed, nor any conduct by the insurers
which could be regarded as vexatious or oppressivere was thus no relevant parity of
reasoning which justified the English court's imetion on the Angelic Gradmes by an
order to restrain the insurer's conduct in actirgpnsistently with the Club's Rules.

It is to be observed that in that case the burdé¢heoarbitration agreement was not directly
binding on the assured and was not therefore waesf to the insurer as part of the subject-
matter which passed to the insurer by subrogatiomas one stage removed from the
relationship between the debtor and the assurathdfuthe judgment does not suggest in
terms that, where the arbitration agreement isibindetween the assured and the debtor, the
transference of the assured's rights of action &y @f subrogation to the insurer would
involve that the insurer was not bound to complghvain applicable and binding arbitration
agreement or could not be subjected to an antitguitction. Nor, for reasons which | shall
now explain, could it correctly have done so.

In the The Jay Bolasupra, one of the main issues was whether th@gated insurers of

DVA, disponent Owners of the vessel, should betgan anti-suit injunction against Voest,
who were the sub-charterers, and against theirénsuestraining them from proceeding with
a claim for cargo loss and damage in the Brazdimurts. It was argued on behalf of the
insurers that they were not parties to the arlitneigreement in the sub-charter. There having
been no novation which transferred the burden@ttintract to the insurers they came under
no actionable liability to the disponent ownerstioeach of the sub-charter. There was
therefore no basis for the grant of an injunctigaiast them. In other words, there had been
no breach. Further, Brazil was not a party to teaN ork Convention. Having observed, by
reference to the Angelic Gracgupra, that where one party to a contract coinigian

arbitration agreement insisted on pursuing a clajmproceedings in the courts of a
jurisdiction which did not recognise the New Yor&r@wention the primary remedy would be
an injunction to restrain the contract breaker, ktnlse LJ. said this at p285 L-R:

"Therefore if the Brazilian action had been brougythe voyage
charterers, it cannot be disputed that the voyageterers would thereby
have been in breach of contract. The time chadeveuld, prima facie, be
entitled to an injunction against the voyage chiarteto restrain them from
continuing the Brazilian action. The action claignian injunction would be
an action to enforce or obtain other relief in mxgf the breach of a
contract being a contract which is by its termgwyimplication governed by
English law so that the writ or other originatingpedure would be one
which the Court has jurisdiction to allow to bevaat out of the jurisdiction
under O. 11. No problem of jurisdiction to giveuedo serve out or to grant
an injunction would arise. But the plaintiff in tBeazilian proceedings and
the relevant defendant in the present action isrth@rance company. The
insurance company has made no contract with the ¢imarterers. The
insurance company is the assignee or the transéérée rights of the
voyage charterers against the time charterers siitbmitted on behalf of the
insurance company that as a result the insuranopaoy is entitled to
enforce the voyage charterers' contractual riglittsowt any obligation to
refer the dispute to arbitration. This submiss®aonsound and contrary to
decided authority.

The proper law which governs the voyage chartetymard the contractual
rights which the insurance company is seeking forea in Brazil is

English law. Under s. 136 of the Law of Propertyt,Ad25rights of action
are assignable subject to equities, for exampétsiof equitable set-off.




(Lawrence v. Hayes, [1927] 2 K.B. 11Bimilarly under s. 4 of the
Arbitration Act, 1950 and s. 1 of the ArbitratiorttA 1975 the stay of an
action may be ordered on the application not oflyre contracting party
but also "any person claiming through or under hifiihe position is the
same under the 1996 Act: see s. 82(&h example of such a stay being
granted against an assignee is The Leage, [19BlyA's Rep. 259The
assignee takes the assigned right with both theftteamd the burden of the
arbitration clause. (Aspel v. Seymour, [1929] W1N2; Shayler v. Woolf,
[1946] 1 Ch. 320 not following the dicta in Cotta@kib Estates v.
Woodside Estates Co. Ltd., [1928] 2 K.B. 488 The Padre Island (No. 1),
[1984] 2 Lloyd's Rep. 408Vir. Justice Leggatt held that the transferee unde
the Third Parties (Rights against Insurers) Ac8@.6f an insolvent
assured's rights against his insurer, a P. & IbQlkas bound by the
arbitration clause: . . .The 1930 Act transferth®plaintiffs not the claim
but the contractual rights of the insured. Thosgraatual rights are subject
to the arbitration clause. . .(p. 414) In The Pdsiend (No. 2), [1990] 2
Lloyd's Rep. 191 at p. 200 Lord Goff said:

"The agreement to arbitrate is one which reguldtes
means by which the transferred right is to be exfdr
against the Club. As such, it is inevitable thathsan
agreement must be treated as transferred to themsta
transferee as part of, or as inseparably conneutédthe
member's right against the Club under the rulesspect
of the relevant liability."

65. At page 286 L-R Hobhouse LJ. developed this further

"Miss Bucknall submits that, even so, there isigbtrwhich can be asserted
by the time charterers against the insurance coyngaich gives a cause of
action by the former against the latter. She sutenhithat to recognize any
such cause of action would amount to treating tirddn of the contract as
having been transferred, something which would aalgur if there had
been a novation. In the present case all that bad transferred was a right
of the voyage charterers against the time chagefdre burden of the
contract was not transferred. The insurance compame under no
actionable liability to the time charterers. In jaggment this argument
fails to understand the nature of the equitablesdynwhich is being sought
in this action. The simplest way in which to illegte this is to take a simple
analogy. If the assignee of a legal right in acBerks to enforce that right
against the debtor without taking into account @mitable set-off which the
debtor was entitled to raise against the assigherdebtor's remedy, prior to
the Common Law Procedure Acts and the Judicatuts dfche last
century, would have been to apply in the Court lb&iery for an
injunction to restrain the assignee from assettiegcommon law right in
the Common Law Courts unless and until he recogriize equitable right
of the debtor. The injunction was granted to prewige debtor with the
appropriate protection from the unconscionable cohdf the assignee; it
does not depend upon any liability of the assigoethe sums to be set-off.
The right to apply for an injunction is not a "cawsf action" of the same
character as the right to sue for damages for hrefcontract or tort or to
collect a legal debt. It is an application for @uitable remedy to protect the
plaintiff against the consequences of unconscienebhduct. Since the
fusion of the jurisdiction of the Chancery and Coomhaw Courts, the
need of the aggrieved party to apply for an injiomcho longer arises and
the common injunction has been abolished by staltigecan raise the
equity in response to and in the same proceedmtfseacommon law
action. However, where the action is brought byassignee in another
jurisdiction which does not recognize the equitafgat of the debtor, the
debtor's only remedy is (just as it was in the ti@lf of the last century) to
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apply for an injunction to restrain the assignearfirefusing to recognize
the equity of the debtor. The present case is awrdse. The insurance
company is failing to recognize the equitable rghitthe time charterers.
The equitable remedy for such an infringementésgrant of an injunction.
This conclusion accords with the authorities atibetscope of the
jurisdiction to grant injunctions. The breadth loitjurisdiction has been
reaffirmed in the judgment of the Judicial Comnatte the Privy Council
delivered by Lord Goff in Société Nationale Indiedte Aerospatiale v. Lee
Kui Jak, [1987] 1 A.C. 874t p. 893. The present case falls clearly within
the scope of that jurisdiction because the appdinaif the time charterers
for an injunction has been made to protect a cottahright of the time
charterers that the dispute be referred to arlwtrag contractual right
which equity requires the insurance company togee. The jurisdiction
in this case does not depend upon such concefitsuas non conveniens or
oppressive and vexatious conduct. It depends upondntractual rights of
the time charterers although it can fairly be shat those rights show that
Brazil is an inappropriate forum for the determioatof the dispute and that
the conduct of the insurance company has in faet loppressive."”

Morritt LJ. agreed and Sir Richard Scott VC delega judgment which specifically
concurred with this analysis.

This decision, which was not cited to the Courppeal in the Through Transport Case
supra, indicates that it will normally be appropgito grant an anti-suit injunction against a
subrogated insurer who pursues a claim by coudga@ings inconsistently with an arbitration
agreement binding on its assured and notwithstartiiat the insurer has not become liable
for damages for breach of the agreement to arbitiéere it otherwise a debtor would be
deprived by operation of subrogation of an accremuractual entittement to have a claim
against him referred to arbitration, a result r8slenjust than being deprived of that benefit by
the opposite party to the agreement to arbitrate.

Accordingly, | have come to the conclusion thateveha subrogated insurer commences
proceedings in a foreign court inconsistently vethagreement to arbitrate such a claim
which is binding as between the assured and thiodebe reasoning and approach to the
grant of the anti-suit injunction in the Angelicdgesupra, is as applicable to that insurer as it
would have been to the assured had the foreigrt pooceedings been commenced by that
assured. The fact that the subrogated insurer waoatldommit an actionable breach of
contract vis-a-vis the debtor by commencing thertcproceeding would in such
circumstances be in principle irrelevant.

As | have said, the Through Transport Casgra, does not deal with the position of a
subrogated insurer where by operation of law oislatjon it is the assignee of the assured's
right of action subject to an agreement to arl@tretowever, the reasoning which led to the
refusal of an anti-suit injunction rested heavilytbe absence of an actionable breach of
contract by the subrogated insurers or indeed #ssiured against the Club. However, The Jay
Bola shows that the availability of a claim for damafgsbreach of the agreement to arbitrate
is not a pre-requisite to the applicability of thegelic Graceapproach at least in the case of a
claim by a subrogated insurer. That was also tipeogeh of Aikens J. in The lvan
Zagubanskj2001] 1 Lloyd's Rep 106. It is unnecessary forgheposes of this case to decide
whether any different principle should apply whexgjn the Through Transport Ca#eere is
superadded a statutory transfer of liability, edsbject to an arbitration agreement, by reason
of the insolvency of the debtor. It is right to sapwever, that the express reliance of
Hobhouse LJ. at p285 on Lord Goff's analysis ofeffiect of the Third Parties (Rights against
Insurers) Act 1930 in The Padre Island (Nd1990] 2 Lloyd's Rep 191 at 200 strongly
suggests that the Court of Appeal would have drnagvdistinction between the availability of
an anti-suit injunction to a statutory transfereder that Act and its availability against an
assignee or transferee of an assured's rights pyfwsubrogation.




70. Accordingly, | conclude that, if, as | have helge tambit of the subject-matter of the transfer
by subrogation is to be determined by English Léne,Insurers were bound to pursue
subrogated claims against the Owners by arbitrafibeir insistence on proceeding in the
Italian courts would be inconsistent with the eghbié rights of the Owners under the
arbitration agreement to have a claim against timetort referred to arbitration. In principle,
therefore, the anti-suit injunction would be an ryppiate remedy unless strong cause were
shown to the contrary.

71. If the ambit of the subject-matter transferred blgregation is determined by lItalian law to be
the right to sue in court proceedings subject éo@wner's option to insist on the claim being
referred to arbitration, the result would be theneaThe Owners have asserted that they
require arbitration and the Insurers have refuseattede to that requirement. They have
thereby acted and they continue to act inconsigterth the Owners' equitable rights and,
although that conduct may not amount to an actilenateach of the agreement to arbitrate, it
gives rise to a right of protection by way of inftine relief under English Law which governs
the agreement to arbitrate.

72. The right to be protected against a breach of agemgent to arbitrate is to be enforced unless
strong reasons are shown to the contrary: see ienehArmco Ind2002] 1 Lloyd's Rep
425 para 23 per Lord Bingham. The authorities, suchitee Angelic Gracand The Jay Bola
leave it in no doubt that strong cause is not ndynba be provided by forum non conveniens
considerations alone. In principle, the fact thatlence relevant to the cause of action in tort
may be exclusively or substantially located inyltal that the tort or the contract of insurance
are governed by Italian Law are thus consideratiamsh yield to the need to protect the
Owners' contractual rights. So also must any seitgito the risk of affront to the Italian
courts by an approach analogous to that in Turn&revit

Conclusion

73. For the reasons which | have given this is a at@ae for an anti-suit injunction. In continuing
the Syracuse court proceedings the Insurers hawergrated that they intend to ignore the
Owners' rights to insist that the determinatiorlafms in tort arising out of the charterparty
should be by London arbitration. There can be abdeubt as to their position nor that it is
inconsistent with the terms of the arbitration agnent to the effect that the Owners are
entitled to injunctive relief in equity.

74. In these circumstances this application will berdssed.

75. The Owners invite me to make the injunction perméanghe Insurers say that before that
happens they should be entitled to have a mifidfithe issues of Italian Law as to the effect
of the Italian Law of subrogation. However, in vieWthe fact that | have held that as a matter
of law the relevant ambit of the subject-mattethaf rights transferred by subrogation that is
to say whether the duty to arbitrate is an insdgareomponent of that subject-matter is to be
determined by English law and not by Italian Lale tletermination of any such issues of
Italian Law would be irrelevant. The issues ash@proper law have been fully argued on this
application and there is no sensible purpose wpening them before this court.

76. Accordingly, the correct order, in my judgmentthiat a permanent injunction should now be
substituted for the temporary injunction which wgaanted by Gross J.
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