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Mr Justice David Steel:

Introduction



The court is faced with cross applications. Théwémt seeks a declaration that no arbitration
agreement was incorporated into a contract ofagercontained in or evidenced by a bill of
lading betweerkWelexs AG (“tWelex®¥") as consignees/receivers and Rosa Maritime Ltd
(“Rosa”) as owners dEpsilon Rosatogether with an application for consequentialkeosg

first that the London arbitration proceedings comosal by Rosa are of no effect and
secondly restraining Rosa from proceeding withatigtration. The defendant applies for an
anti-suit injunction restrainin@WeIext from continuing the proceedings that it has
commenced against Rosa in Szczecin, Poland onvatteeprosecuting proceedings against
Rosa other than by way of the arbitration thatlieen commenced.

The background

The dispute relates to a shipment of 5,394 metria¢s of steel plates from Mariupol,
Ukraine, to Szczecin, Poland on bo&igsilon RosaThe Bill of Lading, dated®April 2001,
was on the Congenbill form expressly “to be useith Wiharterparties”. The shippers were
llyich Iron and Steel Works. The consignee was raage“Korympic Steel International

GmbH on behalf ofWelex® AG”.

The Bill of Lading was claused by various ship'megks that the cargo had been stored in the
open, was wet before shipment and exhibited soste There was a typed clause to the effect
that “freight payable as per Charter Party”. Theas also a box, which had not been filled in,
that read:- “Freight payable as per CHARTERPARTYeda.”. On the reverse, clause 1
read:- “All the terms and conditions, liberties and egtiens of the Charter Party, dated as
overleaf, including the Law and Arbitration Clausee herewith incorporateti The focus of

the dispute between the parties was whether thase at any material time, a “Charter Party”
and whether the arbitration clause contained withivas incorporated into the Bill of Lading
by virtue of Clause 1.

The purchase contract was evidenced by an exclarigerchase Orders betweEwelexa

and Liberty Steel and Services GmbH (“Liberty”) et28' January and"8February 2001
respectively. The delivery terms were cfr, free, @rtczecin, INCO Terms 2000. The general
purchase terms Fwelex? were applicable. They included the provisiotntess

otherwise agreed, bills of lading tendered unddr @hd CFR contracts may be issued
incorporating terms of any Charter PartyNotably, whilst INCO terms 1990 stipulated that
the seller must provide a copy of the Charter R#nig requirement had been deleted in INCO
terms 2000.

The Master signed the Bills of Lading ofi April 2001. The same day, the charterers
intimated a small claim for short shipment. The evaresponse on the 12pril was a
demand for payment of the freight in full, pendpayticularisation of any claim. The
charterers made a proposal on th8 April for payment of freight, less a shortage 601
mo?htric tonnes and other expenses. This freighincleas in due course settled on about the
20" April.

On May T, the vessel arrived at the discharge port of Sioz®uring discharge, the
claimant’s surveyors found that the cargo was da&ualy was their view that the cargo had
been wetted by seawater, probably through leakighhcovers.

On 3F'May 2001, the vessel was sold by Rosa to Alexieiddégion Ltd (“Alexia”). The
Maltese register was duly amended to that effedtire 2001. On fBJuly 2001, the claimant
instituted arrest proceedings in the maritime couttisbon. These proceedings were
instituted against both Rosa and Alexia. Despitéesthle Epsilon Rosavas arrested on the

19" July following a short oral hearing. Off &eptember, the claimant filed a claim with the
District Court of Szczecin against both Rosa anekid claiming compensation in the sum of
$868,654 USD. It was the claimant’s contention thatclaim carried a lien irrespective of the
change of ownership, pursuant to the Polish magitbade.



8. On 18" September, the new owners applied to lift thesaireLisbon. This application was
dismissed, although security was ordered in thaged sum of $596,463.00. Nonetheless,
Alexia’s club refused to pay security on the groutitht it was not liable in respect of the
claim. Rosa’s club also refused to furnish secuwoitythe grounds that its member no longer
owned the vessel.

9. This unfortunate impasse has led to the vesselinemgaunder arrest to date since there is no
provision for salgendente litainder Portuguese law. This situation was rendalt¢tie more
unattractive by the fact that the vessel’s valugoisnore than $1,000,000 even before the
deduction of the costs of arrest and any other gfaoms.

10. On 19" September, the day after the application tolié arrest failed, Rosa commenced
arbitration proceedings in London. This arbitratieas purportedly invoked pursuant to a
fixture evidenced by recap telex from Caspi Cargeek (“Caspi”) acting on behalf of
charterers dated farch 2001. This re-cap telex read as follows:

“FULL RECAP IS AS FOLL FOR YR URGENT REAPPROVAL:
MV EPSILON ROSA , AS FULLY DECRIBED

FOR:

- ACCT MESSRS. RED SEA HEAVY INDUSTRIES L.A

SUB STEM / SHIPPERS / RECEIVERS APPROVALS LIFTED
MIN 5,474.033 / MAX 5.500 MTS CHOPT STEEL PLATES OF
MAX 12 MTRS, STW — DWT

LDING: 1SB MARIUPOL COMMERCIAL PORT

DISCH: ISB STETTIN (SZCZECIN — NORT POLAND)

FRT USD 23.00 PER MT FIOS L/S/D PAYABLE IN USD

FRT DEEMED EARNED ON COMPL OF LDING DISC NOT
RETURNABLE VSL N/O CGO LOST OR NOT LOST

FRT TO BE PAYABLE 100 PCT LESS BROKERAGE COMM
W/1 3 B. DAYS AFTER S/R BS/L MARKED “FRT PAYABLE
AS PER C/P” IN TO THE OWS NOMINATED BANK
ACCOUNT IN US DOLL CURRENCY IAC BBB

o BSL MARKED “CLEAN ON BOARD”

0 CHRTRS TO ISSUE LOI WITH OWNS PANDI WORDING FOR
THE OTHER REMARKS WHICH WILL BE INSERTED IN THE
MATE’'S RECEIPT

FOLLOWING REMARKS ALLOWABLE IN THE BS/L:
“ATHMOSPHERICALLY RUSTY”

“LOADED EX OPEN STORAGE”

“WET BEFORE SHIPMENT”

ARB IN LONDON, ENGLISH LAW TO APPLY

OWISE AS PERCHRTS STANDART C/P DETAILS AMENDED
AS PER MAIN RECAP WHICH RECAP TERMS TO
SUPERSEDE ANY CONTRADICTORY TERMS IN THE C/P
WITH THE FOLL ALTERATIONS:

o O

O o0Ooo

(@)

O O0O0OO0OO0OO0o

+ C1. 47: As written by hand “London™

11. The accompanying standard form had indeed beendeden manuscript in that clause 47
read:- “47. Arbitration, if any, to be settled inhdon in accordance with the Rules of the
LMAA”.

12. In reply, Epsilon had stated that the recap telas tin order” and that, accordingly, the
vessel was “fully fixed”. Notably, Liberty had theent a fax t&Welex® (Deutschland)



13.

14.

15.

16.

17.

18.

19.

GmbH on the 18 March confirming the fixture oEpsilon Rosdsubject your stem"&

Welex® (Deutschland) responded on thd"a@arch giving bill of lading instructions in a fax
copied totWelex

Despite all this, the reaction of the claimantdtigh its German lawyers in a letter datel} 20
September 2001) to the notification by Rosa ofitisétution of arbitration proceedings, and
the concurrent request to terminate the proceedingsland, was to deny the existence of
any Charter Party:-

“Most certainly the documents attached to your finsssage to our clients
dated 19 September 2001 does not prove an agreement o tzater
Party and/or arbitration clause.”

The letter went on to say:-

“The Bill of Lading issued on th& @\pril 2001 was apparently signed by
the Master. The Bill does not identify any ChaRarty, let alone any
particular one dated 1®March 2001 between owners and Red Sea Heavy
Industries LA. As no Charter Party was indentifigrg general words of
incorporation in the printed clause 1 on the baékhe B/L are not capable
of incorporating terms and conditions of any Chaarty’.

The claimant issued its application notice seekimgclaration that there was no arbitration
clause incorporated in the Bill of Lading on thé'Iictober 2001. Its primary case at that
stage was that the issue had been decided inféveur by the Portuguese Court in their
judgment dismissing Alexia’s application to liftetlarrest. This submission is no longer
pursued.

The actual focus of the claimant’s case has beameemains that no formal “Charter
Party” was executed at any material time by théigmrBy way of further particularisation,
the claimant says:

a) No such document has ever been produced;
b) No satisfactory evidence as to its existenceehas been tendered.

Alternatively, it was contended that the resolutidnhis factual issue in the defendant’s
favour was not determinative of the issue of inooagion. The claimant submitted that the
law applicable to the incorporation of the arbitratclause was Swiss law or, in the
alternative, Ukrainian law, pursuant to which thieitaation clause of even an executed
Charter Party would not be incorporated.

The defendant’s position was that a Charter Paati/leen duly executed, the applicable law
was English law and that, accordingly, the arbibratlause within it was duly incorporated.
Alternatively, in the event a Charter Party had lmegn executed, nonetheless the recap fax
and the associated documentation was sufficieodvnstitute the Charter Party for the purpose
of incorporation.

The procedural history

| have taken this analysis of the issues very hbecause of the way in which matters have
developed procedurally:

a) In a statement by the defendant’s solicitonipport of the anti-suit
injunction dated 1 October 2001, it was stated that a formal versiothe
charterparty had probably been drawn up but treaptirson most likely to



be able to locate it, namely Captain loannou ofilEpswas at that stage
away from the office.

b) Following a period of investigation, in a furtretatement dated the"13
November, the defendant’s solicitor exhibited wivats described as an
executed copy of the charterparty, albeit not aéetifrom Epsilon but from
Caspi, the charterer’s brokers.

¢) This provoked the claimant’s solicitors to resjufeirther disclosure with
regard to the date of the document, the identithofe who had executed it
and the explanation for the difference betweertéhms of the executed
Charter and the recap telex.

d) In response, the defendant furnished a witrnia¢sraent of Mr Altug
Suzer of Caspi. He described how he drew up thet@h@arty, obtained

the signature of Mr Nakis Kassos of Epsilon andveoded it to the
Charterers for signature prior t& 2pril 2001. When asked by the claimant
to produce a copy in September, he realised theabenot received it back.
On making enquiries with the charterers, he rectaveopy of the executed
document which had been produced, signed by MiJ&bn of Scanurosteel
on 28" October. Mr Uzon was reported to have said thatdmsidered he
had signed the charterparty some time in the pusvipril.

e) On 26' December, agreement was reached between thesfartie
inspection by the claimant of the faxed copy of¢harterparty referred to
in paragraph (b) above. Such examination revedlagit was clearly made
up of three different sets of documents, somethihigh has since been
confirmed by forensic analysis. An explanation wasght by the claimant
from the defendant.

f) In pressing for an explanation, the claimane#tiened to resurrect an
earlier application for disclosure. In response,defendant produced a
letter addressed to Mr Suzer dated Pcember asking for confirmation
that the document that had been produced was iraleegdy of the one
executed by the Charterers. In reply, Mr Suzerdiggatched a copy of the
document, initialled on each page and with the timta“l hereby confirm
that this is the Charter Party referred to in miness statement”.

g) On 18 January 2001, the defendant’s solicitors proviadarther
statement. This referred to the fact that, priaheexecuted charterparty
being sent back for signature by the Charterelgdtapparently been
scanned into Epsilon’s electronic database. Themeat that had already
been produced was, it was accepted, made up €ifshand last pages of
the Charter Party sent by Caspi, with the cengrelisn derived from the
database because it was said to be more legibd#oBEmow provided what
was said to be a copy of the original document bgr€aspi.

h) Once again, the assistance of a forensic ewsestsought by the
claimant. She reported on the™23anuary that the copy of the “original”
was simply a further copy of the document that heen produced earlier.

i) The following day, this Court made an order diisclosure, in both hard
copy and electronic form, of all relevant documemsluding the
documents said to have been scanned into the Bpialiabase and the
computer log evidencing the date on which it wamnsed.

j) This hearing commenced on the"3thnuary 2002. There was only time
during the course of the day set aside for theihgdor counsel for the



20.

21.

22.

23.

claimant to complete his submissions. Since therdkfnt had not been able
to respond properly to the Order that had been road28" January, |
ordered an adjournment until the"2Bebruary and also ordered that an
explanation be tendered in statement form from &apgbannou as regards
discovery. | further agreed that he should be pgechio give oral evidence.

k) In the statement produced in response, Captainnou accepted that the
alleged copy of the original was simply a furthepy of the earlier
document onto which bogus fax and printer headadsbieen added. This
was said to have been attributable to panic ongatjunior member of
Epsilon’s staff. He also confirmed that, so fadasumentation from Caspi
was concerned, he had only received the first asiddages of the Charter
Party document which had been forwarded to himIst Qctober.

) On 22 February, Moore-Bick J made a further order réggiCaptain
loannou to provide further details of the technigsed to add fax headers,
producing all relevant documents.

m) In the meantime, Captain loannou had sent aaietmthe claimant’s
solicitors, attaching the documents said to haemlseanned into the
Epsilon IT system. A review of the header inforraaton that e-mail by a
computer expert retained by the claimant revediad at the time of
transmission of the e-mail, the clock on Epsilazosputer system had been
reset for the 27 March 2001 at 13.54. The claimant accordingly lemajed
the assertion, said to be supported by the compmgethat the file had been
created and/or modified in March 2001 rather thmaRebruary 2002.

n) On the eve of the resumed hearing, Captain lmafited a further
statement in which he accepted that he had indesclged the date on the
computer with a view, he claimed, to enable himetmover the files created
on that date.

The hearing resumed with the cross-examinationagit&in loannou. At completion of his
evidence, it was clear that there was insuffictane to complete the argument on all the
issues in the time available. This situation waslenall the more troubling by the fact that the
parties had already invested something in the negi®€250,000 in terms of costs on the
jurisdictional dispute.

Against that background, | sought to persuade #ntgs that the costs were disproportionate
to the sums at stake, let alone when incurrederctntext of a threshold jurisdictional point.
The underlying objective as | understood it frora tflefendant’s point of view was not simply
to insist on a private arbitral venue in Londorheatthan in a public curial venue in Poland
but also, in the process, to undermine the relimmcBolish law in support of the arrest
proceedings following the change of ownership.

Whilst recognising these interests as legitimagxpressed the view that the parties would be
better engaged in spending their money on attegpdimesolve the merits of the claim by
way of mediation. The parties, albeit acceptinggbendness of my concerns, nonetheless
invited me to take advantage of the time availébleonclude the argument on the issue of
incorporation but based on the assumption thati§m¢aw was applicable. A judgment on
that issue might enable, it was said, the partiesdolve their other differences without
further expense. | accepted that suggestion.

The recap telex

It is common ground that the reference to the “@hadParty” in clause 1 of the bill of lading
refers to a document or documents. An oral agreemenld not constitute the referenced
item. It is also common ground that it must haverbagreed and reduced to writing when the
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bill of lading was issued. On the assumption tleafarmal charterparty was drawn up and
executed by, or as of, that time, the questioreanghether the recap telex, either alone or
taken with the standard form referred to in thexelonfirmation, can constitute the “Charter
Party”. It is convenient to take that issue first.

It was the claimant’s submission that the re-cégxtand the associated documentation did
not constitute a Charter Party for the purposab®tlause. The principal reasons appeared to
be as follows:-

i) The use of the initial capital letters suggested a significant degree of formality.

ii) This view was supported by dictionary definitions referring to “charters” or “deeds”.

ii) The reference to a single document was inconsistent with a group or collection of

documents being referred to.

iv) All the more when the outcome would otherwise be the need to embark on a

degree of detective work to “tease out” the terms of the agreement.

The claimants derived some support for their apgrdeom the decision of His Honour Judge

Diamond QC inThe Heidberg[1994] 2 Lloyd’s Rep 287. The Judge was there corex

with a fixture agreed over the telephone. It wdkoweed up by a re-cap telex. The re-cap telex
was in fact erroneous in referring to the wronggtad form of charterparty (which contained

a Paris arbitration clause) in comparison with thikich had been agreed (which contained a

London arbitration clause). Although in due coutke,charterers sent a form of charterparty

to the owners for signature, that was not actedsotihe casualty had already occurred.

Amongst the many issues upon which the judge wesda® rule was whether “an
incorporation clause in a Bill Of Lading can hake effect of incorporating oral terms which
have not been reduced into writing”. Having setluatreasons for concluding that it would
be commercially unsound to hold that a Bill of Lizgliin like terms to the present) was
capable of incorporating the terms of an oral aged, the judge concluded:

“I therefore consider that, as a matter of the dpustion of the bill of
lading, it does not incorporate the terms of thartérparty which, at the
date of the bill of lading, is issued, had not beetuced to writing. For the
reasons given earlier, an oral contract evidencatydy a re-cap telex,
does not seem to me to qualify for this purpose.”

| am unable to accept the claimant’s submission:-

i) There is in my judgment no significance in the use of capital letters, any more than
there is anything to be derived by dictionary references to charterparties in the form of

deeds.

ii) Whilst a contract for chartering a ship is normally embodied, in due course, in a
printed form, the parties agreement can remain in the written fax or telex exchanges:

a signed charterparty is unnecessary: Lidgett v. Williams (1845) 4 Hare 456.
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32.

iii) The terms can be readily identified from the contents of the re-cap telex and the
standard form to which it refers. Indeed, freight was payable (and paid) according to

the terms of the very same charterparty.

iv) There is no significance in the fact that the formal written agreement, whether
executed or not, is in different terms, subject of course to the appropriate authority of

those who have executed it: Rossiter v. Miller [1878] 3 App Cas 1124.

v) The absence of an identifying date on the bill of lading does not negative
incorporation: The San Nicholas [1976] 1 Lloyd’s Rep 8, The SLS Everest [1981] 2
Lloyd’s Rep 389

| fully accept and adopt the decisionTihe Heidbergo the extent that the transferee of a bill
of lading should not be affected by oral terms. Beainnot accede to the further proposition,
that where the contract is contained in or eviddrinea re-cap telex, this does not qualify for
the purposes of having been reduced to writings Tbonclusion of His Honour Judge
Diamond QC was expressed to lber‘the reasons given earlierThe only earlier reference

to this matter is in his comment at page 310 rhc:

Mr Dunning’s submissions can only suggest, at nibat,where an oral
contract is evidenced by written documents such ‘@scap telex”, the
terms set out in that document may perhaps beddeas capable of being
incorporated into a bill of lading. The argumentnecent reasonably be
pressed so far as to suggest that an oral termchvig not contained in or
evidenced by any document at all, is capable af¢hmicorporated.

In my judgment, commercial realities are whollydnsistent with the claimant’'s submission.
Indeed, the claimant was aware of and had appriheetixture. | find the “Charter Party”
referred to in the bill of lading was the agreemamitained in the re-cap telex (and the
standard form to which it refers). This concluss@ems to me to accord with the duty on the
Court to give an intelligent meaning to documenitsaunding this commercial transaction.

Human Rights

It was submitted that the court should be partityleautious with regard to reaching this
conclusion (or at least as regards the next sthgjeating the express reference to the
arbitration clause as sufficiently incorporatedjhie light of the Human Rights Act 1998.

This argument in my judgment is misconceived. Tiwvigions of the Act were not engaged.
Article 6 is not material to the issue whetheraamatter of law, an agreement for arbitration
has been entered into. A right to a public heaciaug be waived so long as the waiver is clear
and unequivocal. There is no basis for the assettiat the Human Rights Act requires the
court to adopt a “reluctant” approach to the incogtion of an arbitration and/or choice of
law clause into a Bill of Lading.

An executed charterparty

Strictly speaking, this conclusion makes it unnsagegto resolve the issue whether or not a
formal charterparty was executed prior to the catiqh of discharge referable to a date prior
to the hill of lading. However, an enormous amaafréffort and expense was consumed on
this issue and it is right that | should expressawmyclusion briefly in case | am wrong on the
sufficiency of the recap telex.
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Against the background described earlier in thilgjuent, Captain loannou came to give oral
evidence and was cross-examined to consideraldeteffhe defendants accepted that his
evidence at best was confused and demonstrated that thesd&an, and continues to be, a
regrettable failure to give proper weight and catesiation to the serious allegations that
have been made in relation to the manner in whigkilen has dealt with documentsThis

was a realistic concession. Captain loannu’s ediéevas in many respects inaccurate,
unreliable and lacking in frankness. | am compeltedisregard it save to the extent that it is
supported by reliable independent evidence.

For this the defendant relied on the written statethof the charterer’s broker, Mr Suzer, of
Caspi which has already been referred to. It waebidence that he drew up a charterparty by
the 2" March 2001 and sent the original to Mr Nakis Kas&w signature on the owner’s
behalf. He received it back almost immediately velipon he forwarded it to the charterers on
a date prior to the"8April 2001. This latter date he was able to confibecause he spoke to
the charterers on thd'April to discuss an application by the ownersdnrextension of the
laycan date and they had already received it.

The dispute about the carrying capacity of the elessused Mr Suzer to overlook the fact that
the charterers had not returned the Charter Patyyabunter signed. However, in September,
having been contacted by Mr Nakis Kassos, he gtiuoh with the charterers and received in
October a faxed copy of the charterparty signetMbiJzon. Mr Uzon reported that he had
probably signed it during April when the disputesvedill underway.

Mr Suzer was contacted again in December. He wasaseopy of the Charter Party
document forwarded by Epsilon (admittedly now elishld not to be a true copy of the
charterparty faxed by Mr Uzon). As already indicatelr Suzer was asked to confirm
“whether this is the Charter Party.....referred toyour witness statemehtf so, Mr Suzer
was asked to sign each page. This he duly did.

The claimant’s case was (indeed had to be givemstistence of an executed document) that
this evidence was false. It was put to Captainhoarthat no attempt to prepare an executed
Charter Party was made until September when a sedpreit was made by the defendant and
that, accordingly, Mr Suzer’s evidence, in respdosg request from Captain loannou, must
be dishonest.

Despite the claimant’s emphasis on the fact thatl&pthemselves only forwarded to London
the first and last pages of the executed chartgrparreceived by them from Caspi (perhaps
even then deriving from two different copies), €s® good grounds for rejecting Mr Suzer's
evidence. If anything, Mr Suzer appears to have bekictant to help the defendant,
becoming somewhat impatient with requests for pfehe charterparty.

The attempts by Captain loannou to gild the lilg arost regrettable and may have some costs
implications. (In that connection, the situationynm@ve been exacerbated by excessively
hasty suspicion on the part of the claimant’s leghlisors and unduly lax responses on the
part of the defendant’s legal advisors.) But | dode that the defendant has adduced
convincing secondary evidence that the CharteryRaat duly executed in April 2001.

Conclusion

It follows that, on the assumption that English lavapplicable, the arbitration clause referred
to in the executed charterparty (alternativelyhia tecap telex) was incorporated into the bill
of lading.



WELEX AG v ROSA MARITIME LTD (THE "EPSILON ROSA") (NO. 2
QUEEN'S BENCH DIVISION (COMMERCIAL COURT)
[2002] EWHC 2035 (Comm), [2002] 2 Lloyd's Rep 701
HEARING-DATES: 14 OCTOBER 2002
14 OCTOBER 2002

CATCHWORDS:

Arbitration - Arbitration clause - IncorporatiorAnti-suit injunction - Earlier proceedings held utz
incorporated on assumption English law appliedibyi& of art. 8(1) of Rome Convention - Whether
claimant could rely on Ukraine or Swiss law to blih it did not consent to incorporation by virtoie
art. 8(2) of Rome Convention - Whether defendantiled to anti-suit injunction to restrain
proceedings otherwise than by arbitration.

HEADNOTE:

The purchase contract in respect of 5394 tonneteef plates was evidenced by an exchange of
purchase orders between the claimant Welex andtlilS¢eel and Services G.m.b.H (Liberty) dated
Jan. 28 and Feb. 8, 2001, respectively. The dglitegms were c.f.r. free out Szczecin, INCO Terms,
2000. The general purchase terms of Welex werdcaibé and included the provision:

Unless otherwise agreed, bills of lading tendemsdleu CIF and CFR contracts may be issued
incorporating terms of any Charter Party.

On Mar. 19, 2001 Caspi Cargo Lines (Caspi) actimippehalf of charterers sent a recap telex dated
Mar. 19, 2001 which included inter alia "ARB IN L@XON ENGLISH LAW TO APPLY" and "Cl.

47: As written by hand ‘London'." The accompanystandard form had been amended in manuscript
in that cl. 47 read: "Arbitration if any to be s$ettin London in accordance with the Rules of the
LMAA".

In reply Epsilon had stated that the recap telex iwarder and that the vessel Epsilon Rosa wés ful
fixed. Liberty then sent a fax to Welex (Deutscllp®.m.b.H. on Mar. 16 confirming the fixture of
Epsilon Rosa and Welex (Deutschland) responded an R0 giving bill of lading instructions in a fax
copied to Welex.

By a contract of carriage contained in or evidenogd bill of lading between Welex A.G. (Welex) as
consignees/receivers and Rosa Maritime Ltd. (Ras@wners of Epsilon Rosa, 5394 tonnes of steel
plates were to be shipped from Mariupol, Ukrain&tazecin, Poland.

The bill of lading dated Apr. 9, 2001 was on then@enbill form expressly "to be used with Charter-
parties". The shippers were llyich Iron and Steelrkg and the consignee was named as "Korympic
Steel International G.m.b.H. on behalf of Welex A.Ghe bill of lading was claused by various ship's
remarks that the cargo had been stored in the oysswwet before shipment and exhibited some rust
and cl. 1 provided inter alia:

All the terms, conditions, liberties and exceptiofshe Charter Party. . .including the Law and
Arbitration Clause are herewith incorporated.

On May 1, the vessel arrived at the discharge gfdBzczecin. During discharge the claimant's



surveyors found the cargo to be damaged and itheisview that the cargo had been wetted by
seawater probably through leaking hatch covers.

On May 31, 2001 the vessel was sold by Rosa toialavigation Ltd. (Alexia). On July 16, 2001 the
claimant instituted arrest proceedings in the NfagtCourt in Lisbon against Rosa and Alexia. Epsilo
Rosa was arrested on July 19.

On Sept. 4, 2001 the claimant filed a claim witl Bistrict Court of Szczecin against Rosa and Alexi
claiming compensation of U.S.$868,564.

On Sept. 18, 2001 Alexia applied to lift the arr@stisbon but the application was dismissed.

On Sept. 19, 2001, Rosa commenced arbitration pddegs in London pursuant to the fixture
evidenced by the recap telex.

Welex sought a declaration that no arbitration egrent was incorporated into the contract of caeriag
and Rosa applied for an anti-suit injunction restreg Welex from continuing the proceedings that it
had commenced against Rosa in Szczecin, Polanthenwise prosecuting proceedings against Rosa
other than by way of arbitration that had been cemced.

Rosa submitted that a charter-party had been ee@catthat the arbitration clause within it was
incorporated in the contract of carriage evidertmgthe bill of lading; alternatively, in the eveant
charter-party had not been executed, nonethelesediap fax and the associated documentation was
sufficient to constitute the charter-party for fheposes of incorporation.

-Held, by Q.B. (Com. Ct.) (David Steel, J.), that farbitration clause referred to in the chartetypa
executed by the parties was incorporated into thefdading issued by the master of Epsilon Rosa
the defendant's behalf on Apr. 9, 2001; however ¢binclusion was premised on the assumption that
English law was applicable by virtue of art. 8(1}fee Rome Convention as enacted in the Contracts
(Applicable Law) Act, 1990.

The issues before the Court were (1) whether thieneint (Welex) was entitled to rely on the laws of
Ukraine or Switzerland to establish that it did nohsent to the incorporation of the arbitraticawsle
by virtue of art. \pard softline8(2) of the Romer@ention; (2) if not whether the defendant (Rosa)
entitled to an anti-suit injunction to restrain tiaimant from pursuing proceedings otherwise than
arbitration.

Article 8 of the Rome Convention provided interali

(1) The existence and validity of the contractaoy term of the contract shall be determined by the
law which would govern it under this Convention (2) Nevertheless a party may rely upon the law o
the country in which he has his habitual reside@naestablish that he did not consent to it if ipaars
that. . .it would not be reasonable to determimedtfiect of his conduct in accordance with the law
specified in the preceding paragraph.

On the assumption that Welex could rely on the d&its habitual residence (Switzerland) it would
thereby establish, that it did not consent to tthétration clause because (1) under Swiss law Welex
would be bound to such terms as the original shippd consented to; (2) under Ukraine law the
shippers were not bound by the arbitration clause.

The determinative issue was whether it appearddtth@uld not be reasonable to determine the éffec
of Welex's conduct in accord with English law.

-Held, by Q.B. (Com. Ct.) (David Steel, J.), thh} the burden was on Welex to displace the efféct o
art. 8(1); the shippers presented the Congenbiliganaster for signature; it was not suggested tha
there was anything unreasonable in holding Welakeéacontract of carriage as a whole; an arbitnatio
clause was commonplace in contracts of this kimditie course Welex succeeded to the shippers rights
and obligations; and there was nothing "eccenteicalone unjust in the English law to hold thattbo
shipper and consignee were bound by the termseaditpute resolution clause (see p. 704, colsdl an
2);



(2) the transaction was an entirely convential ormthing in the circumstances rendered it
unreasonable to determine the effect of Welex'sleonby reference to English law (see p. 704, col.
2);

(3) as to the anti-suit injunction, Welex had nodwn sufficiently strong reasons to displace Rosa's
entitlement to enforce the contractual bargain thate should be arbitration in London and an amnit-
injunction would be granted (see p. 706, col. 2).

INTRODUCTION:

These were further issues raised by the claimahéX\e G. and the defendant, Rosa Maritime Ltd as
to whether Welex was entitled to rely on the lav&faine and Switzerland to establish that it did n
consent to the incorporation of the arbitratioruskg if not whether Rosa was entitled to an ariti-su
injunction to restrain the claimant from pursuinggeedings otherwise than by arbitration.

The further facts are stated in the judgment oflistice David Steel.

COUNSEL:
Mr Graham Dunning QC and Mr Ricky Diwan for theialant; Mr MN Howard QC and Ms Karen
Troy-

Davies for the defendant.
PANEL: David Steel J
JUDGMENTBY-1: DAVID STEEL J

JUDGMENT-1:

DAVID STEEL J: 1. In an earlier judgment in theseqeedings, handed down on Apr. 25, 2002
([2002] EWHC 762 (Comm)) and reported at [2002]I@yd's Rep. 81); [2002] 1 All E.R. (Comm.)
939, | held that the arbitration clause referrethtthe charter-party executed by the parties (or,
alternatively, contained in an earlier recap telea} incorporated into the bill of lading issuecdthy
master of the Epsilon Rosa on the defendant's behalpr. 9, 2001. However, this conclusion was
premised on the assumption that English law waticgipe to the issue by virtue of art. 8(1) of the
Rome Convention as enacted in the Contracts (ApiplécLaw) Act, 1990.

2. The Court is now concerned with two further esu

(1) Is the claimant (Welex) entitled to rely on thw of the Ukraine and/or Switzerland to establish
that it did not consent to the incorporation of #mnbitration clause by virtue of art. 8(2) of therfRe
Convention?

(2) If not, is the defendant (Rosa) entitled tcaati-suit injunction to restrain the claimant from
pursuing proceedings otherwise than by arbitration?

3. For the sake of clarity | repeat the factualdgaound as set out in my earlier judgment at p24%.
inclusive:

(2) The dispute relates to a shipment of 5394 temfisteel plates from Mariupol, Ukraine, to
Szczecin, nePoland on board the Epsilon Rosa. illiaf ading dated Apr. 9, 2001, was on the
Congenbill form expressly "to be used with Chardgtips". The shippers were llyich Iron and Steel
Works. The consignee was named as "Korympic Steetrational GmbH on behalf of Welex AG".

(3) The bill of lading was claused by various shigmarks that the cargo had been stored in the ope
was wet before shipment and exhibited some rugreltvas a typed clause to the effect that "freight
payable as per Charter Party". There was also aviltigh had not been filled in, that read: "Freight
payable as per CHARTERPARTY dated.. . ." On therse cl. 1 read: "All the terms and conditions,
liberties and exceptions of the Charter Party, @lagoverleaf, including the Law and Arbitration
Clause, are herewith incorporated”. The focus efdispute between the parties was whether there
was, at any material time, a "Charter Party" andtivér the arbitration clause contained within iswa
incorporated into the bill of lading by virtue df &.



(4) The purchase contract was evidenced by an egehef purchase orders between Welex and
Liberty Steel and Services GmbH (Liberty) dated. Zéhand Feb. 8, 2001 respectively. The delivery
terms were c.f.r. free out, Szczecin, INCO Tern@® The general purchase terms of Welex were
applicable. They included the provision: "Unledsestvise agreed, bills of lading tendered under CIF
and CFR contracts may be issued incorporating tefragy Charter Party". Notably, while INCO
Terms, 1990 stipulated that the seller must progidepy of the charter-party, this requirement had
been deleted in INCO Terms, 2000.

(5) The master signed the bills of lading on Apr2@01. The same day, the charterers intimated a
small claim for short shipment. The owners' respams Apr. 12 was a demand for payment of the
freight in full, pending particularisation of ankaon. The charterers made a proposal on Apr. 13 for
payment of freight, less a shortage of 100 tonnelsather expenses. This freight claim was in due
course settled on about Apr. 20.

(6) On May 1, the vessel arrived at the dischaayé gf Szczecin. During discharge, the claimant's
surveyors found that the cargo was damaged. Ithesview that the cargo had been wetted by
seawater, probably through leaking hatch covers.

(7) On May 31, 2001, the vessel was sold by Rogddria Navigation Ltd. (Alexia). The Maltese
register was duly amended to that effect in Ju@8120n July 16, 2001, the claimant instituted strre
proceedings in the maritime Court in Lisbon. Thes®eedings were instituted against both Rosa and
Alexia. Despite the sale, Epsilon Rosa was arrestedlly 19 following a short oral hearing. On Sept
4, the claimant filed a claim with the District Gbof Szczecin against both Rosa and Alexia clagmin
compensation in the sum of U.S.$868,654. It waskhienant's contention that the claim carried m lie
irrespective of the change of ownership, pursuatié Polish Maritime Code.

(8) On Sept. 18, the new owners applied to liftalhest in Lisbon. This application was dismissed,
although security was ordered in the reduced subh$f$596,463. Nonetheless, Alexia's club refused
to pay security on the grounds that it was notidia respect of the claim. Rosa's club also rafuse
furnish security on the grounds that its membelonger owned the vessel.

(9) This unfortunate impasse has led to the vessahining under arrest to date since there is no
provision for sale pendente lite under Portuguage This situation was rendered all the more
unattractive by the fact that the vessel's valumimore than U.S.1 m. even before the deductidgheof
costs of arrest and any other prior claims.

4. The only pertinent development since the judgrhas been a further judgment of the Portuguese
Courts dated July 2, 2002 in response to a seqgoplitation by Alexia for the release of the vessel
from arrest. This application was apparently pradgdiy a desire on Alexia's part to resell the desse
which had now been under arrest for over a yeaedins that Alexia concurrently decided to abandon
its claims against Rosa arising out of the ead@de. The basis of the application for releasetivas
tender of a guarantee securing all Welex's claigasnat Alexia. This guarantee, however, did not
purport to encompass a claim against Rosa.

5. The Court held that such a guarantee was niattdeiin the context of a claim in rem. However
Alexia has since confirmed the restricted scoptheif offer of a guarantee and has also madeat cle
in correspondence that it is not willing to putagrurity which would respond to a London arbitmatio
award against Rosa. It follows that the hope exya@én my earlier judgment that the parties might
reach a compromise on the merits rather than speligproportionate amount of costs on disputes as
to jurisdiction has proved forlorn.

6. Article 8 of the Rome Convention reads as folow

(1) The existence and validity of the contractpbany term of a contract shall be determined ey th
law which would govern it under this Conventionhié contract or term were valid.

(2) Nevertheless, a party may rely upon the lathefcountry in which he has his habitual residegnce
establish that he did not consent if it appearsithéne circumstances that it would not be reabtento
determine the effect of his conduct in accordanitk the law specified in the preceding paragraph.



7.1 am minded to assume that if Welex were ablelpupon the law of its habitual residence
(Switzerland), it would thereby establish thatid dot consent to the arbitration clause becawge: (
under Swiss law, Welex would be bound to such temmish the original shipper had consented to; (b)
under Ukrainian law, the shipper (llyich Iron an@& Works) were not bound by the arbitration
clause.

8. On that assumption the determinative issuederdingly whether it appears from the circumstances
that "it would not be reasonable to determine ffect' of Welex's conduct in accord with Engliskvla
Some guidance on this test is to be derived framGhuliano and Lagarde Report on the Convention at
p. 333:

The word "conduct” must be taken to cover bothoactind failure to act by the party in question; it
does not, therefore, relate solely to silence. wbrds "if it appears from the circumstances" meweat t
the court must have regard to all the circumstantéise case, not solely those in which the party
claiming that he has not consented to the conthastacted. The court will give particular
consideration to the practices followed by theiparinter se as well as their previous business
relationships. According to the circumstancesyibed "party" can relate either to the offeror othe
offeree.

9. It was submitted on behalf of Welex that it wbuabt be reasonable to determine the effect of its
conduct in accord with the English law becauseT{@re was evidence form the manager of the
transportation department of llych Iron and Steeksdhat he was unaware of the existence of the
charter-party and had not seen the bill of ladmgriaft or otherwise. (b) The bill of lading didtno
identify the charter-party. (c) Against this baakgnd, English law was "eccentric" in nonetheless
providing for incorporation of the arbitration ckau

10. | am unable to accept these submissions. twsduding, | have had well in mind the virtue of
adopting what Mr. Justice Mance described as gadisionate, internationally minded approach™:
Egon v. Libera, [1995] 2 Lloyd's Rep. 65 at p. 70.

11. My reasons can be summarized as follows:

(a) The burden, in my judgment, is on Welex to ldisp the effect of art. 8(1). (b) The shippers
presented the Congenbill form to the master fanaigre. (c) It is not suggested that there is angth
unreasonable in holding Welex to the contract ofiage as a whole, it is only the dispute resotutio
provision to which exception is taken. (d) Yet abitmation clause is commonplace in contracts &f th
kind, regardless of the nationality of the parteshe nature of the voyage concerned. (e) In duese
Welex succeeded to the shipper's rights and oligatunder the contract of carriage. (f) There is
nothing "eccentric" let alone unjust in the Engliatv in those circumstances holding that both the
shipper and the consignee are bound by the teritie afispute resolution clause.

12. In short, | regard the transaction as an dpto@nventional one. Nothing in the circumstances
renders it unreasonable to determine the effeé@ex's conduct by reference to English law. It is
accordingly now necessary to turn to Rosa's apgpmicdor an anti-suit injunction directed at the
proceedings instituted by Welex in Poland.

13. Rosa predictably relied upon The Angelic Gfd®&95] 1 Lloyd's Rep. 87. As Lord Bingham
observed in Donohue v. Armco, [2001] UKHL 64, [2D@2A loyd's Rep. 425 the effect of that decision
and those that followed it, is as follows:

24. If contracting parties agree to give a particaburt exclusive jurisdiction to rule on claims
between those parties, and a claim falling withia $cope of the agreements is made in proceedings i
a forum other than that which the parties haveejyrthe English court will ordinarily exercise its
discretion (whether by granting a stay of procegslim England, or by such other procedural order as
is appropriate in the circumstances) to secure tamge with the contractual bargain, unless théypar
suing in the non-contractual forum (the burden fein him) can show strong reasons for suing in that
forum. I use the word "ordinarily" to recognisetthdnere an exercise of discretion is called for¢he
can be no absolute or inflexible rule governing eaercise, and also that a party may lose hisclai
equitable relief by dilatoriness or other unconsalzie conduct. But the general rule is clear: where
parties have bound themselves by an exclusivedjatien clause effect should ordinarily be given to



that obligation in the absence of strong reasonddparting from it. Whether a party can show gjron
reasons, sufficient to displace the other partytegfacie, entittement to enforce the contractual
bargain, will depend on all the facts and circumsés of the particular case.

14. Welex, however, contended that there wereherécts, strong reasons for allowing it to proceed
against Rosa in a non-contractual forum:

(a) The Court should recognize the difficulty ofoaciling the granting of an anti-suit injunction i
relation to proceedings instituted by a domiciliafya Lugano Convention country. (b) The interests
another party were involved in that Alexia was asdefendant in the Polish proceedings and thus the
effect of an injunction would be to create a dupliof proceedings with the associated extra codt a
risk of inconsistent decisions. (c) Poland wasyfithe aspects of convenience, clearly a more
appropriate forum than England. (d) Welex had sgcur the form of the arrested vessel in respéct o
claims against Rosa in Poland while there were tdowhether the security was available to meet any
arbitration award.

15. I recognize that the well known observations@i Justice Millett in The Angelic Grace, sug., a
p. 386 to the effect that there is no good reasodiffidence in granting an anti-suit injunctiorddot
meet with wholly enthusiastic support from a diéfietly constituted Court of Appeal in Toepfer
International G.m.b.H. v. Cargill France, [1998]Ibyd's Rep. 379 at p. 386. The suggestion there
made was that, where the forum chosen in disregfatte arbitration agreement is a New York
Convention country (as is Poland), the matter & stight be left to the Polish Court. But this gam
not open before me.

16. | also recognize there is some doubt as tpithetice of granting such injunctions in cases wher
the other forum is a country which is a party te Brussels or Lugano Conventions: see Phillip
Alexander Securities and Futures Ltd. v. Bamber@eurt of Appeal July 12, 1996, Toepfer v. Societe
Cargill sup. and Civil Jurisdiction and Judgmem®sggs 3rd ed., par. 5.44 but cf. The Kribi, [2001]
Lloyd's Rep. 76. But again these are matters wimaht be aired in a higher Court.

17. The fact that Alexia is impleaded in the Polisbceedings gives rise to the risk that proceeding
Poland will continue despite an injunction in redpa the claim against Rosa. This is potentially a
highly significant factor in considering whetherdoforce an exclusive jurisdiction clause: The El
Amria, [1981] 2 Lloyd's Rep. 219, Bouygues Offsh8ré. v. Caspian Shipping Co., [1998] 2 Lloyd's
Rep. 461. But it strikes me that, on the factdhefpiresent case, this is not a factor of greathteig

18. Alexia were the buyers of the vessel, followitigcharge but before the arrest. Thus, the sale as
such has no implications as regards liability, adyegards enforcement. Accordingly, in the event
that Welex are required to arbitrate their clairaiagt Rosa, it would seem improbable that they doul
concurrently continue to pursue their claim agafisiia in Poland. The claim filed in Poland assert
that Rosa is liable by virtue of art. 160 of thdiftoMaritime Code. As regards Alexia, the pleaded
case is that the transfer of ownership does naiymte the recovery from the proceeds of sale of the
vessel.

19. Thus Welex can only enforce a claim againswvssel (or its proceeds) if it first establishes
liability on the part of Rosa. But, if Welex anpeited succeeding on liability before the arbitrstdris
difficult to see on what basis it would meanwhiliskvto continue or resurrect the Polish proceedings
against Alexia. In any event Alexia have offereditbitrate in London themselves.

20. The foundation of Welex's concern appears tihaie since Alexia refuses to post security fa th
claim against Rosa, either in England or in Poffiubare is some doubt whether Welex could enforce
their award in Portugal. But the recent decisiothef Portuguese Court should allay those fears:

In fact, the arrest in question was directed, ahduld be against the owner of the vessel atiitie af

the events and against the current owner of theele&nd the main proceedings were also instituted
against both companies therefore the hypothesssdréiy the defendant WELEX and ALEXIA may be
acquitted may indeed become a reality. Such a hgsat is not at all theoretical and should it beeom
a reality then a guarantee given in these termddimelinefficient even if ROSA MARITIME
defendant in the main proceedings were to be conddm



Once the arrest was lifted, one would be left wituarantee that could not be used by the parirthat
the proper arrest proceedings had proved to b#ezhto benefit from a guarantee, which in thetfirs
place is the vessel in rem.

It is not acceptable to consider a guarantee issutzbse terms as being suitable.

21. As regards questions of convenience, the pyinsatie of fact relates to the condition of thegoar

on loading in the Ukraine as compared with its ¢od on discharge in Poland. The vessel was
managed in Cyprus and manned by a Philipino créwe.sturveyors were variously Ukrainian, Polish
and Belgian. On the other hand, all the documeamtinaEnglish or have been translated into English
for use in the arbitration proceedings. In contrémt Polish proceedings have yet even to be served
Furthermore, it would appear that the Polish Cowndsld not apply English law despite the choice by
the parties (albeit it is fair to say that theradsevidence that the substantive law on liabiftgny
different). In these circumstances, whilst Polanghhon balance be more convenient than England, it
is not a matter of significant weight.

22. This leads to a further consideration that m@sargued in The Angelic Grace but was considered
at first instance in Toepfer v. Cargill, [1997] Bbld's Rep. 90 at p. 110. The argument arose frmm t
fact that the New York Convention leaves littlenarroom for discretionary flexibility in the
enforcement of an arbitration clause:

.. .why should the English Courts in exercisingithurisdiction to restrain foreign proceedings by
injunction give weight to such matters as forum gonveniens criteria or the risk of inconsistent
decisions when those matters are entirely extrayemthe regime created by the convention? | can se
no good reason why they should. To do so would lsimirogate from adherence to the Convention:
per Mr. Justice Colman at p. 110.

23. These observations were not subject to comhetite Court of Appeal.
However | find them persuasive. | treat these a®ersitions as of little weight. | have
not forgotten that the exercise of discretion dap aroperly reflect the spectrum of
arbitration clauses, from those which have bedy hdgotiated to those contained in
standard terms. The present case is, | recogegytls the latter end of the
spectrum: cf. The Borgen, [1997] 2 Lloyd's Rep /B, on balance, | conclude that
Welex has not shown sufficiently strong reasomgisplace Rosa's entitlement to
enforce the contractual bargain that there shoeldrbitration in London and | grant
the anti-suit injunction.

DISPOSITION:
Judgment accordingly.

SOLICITORS:
Stephenson & Harwood; Brookes & Co

Welex A.G. v Rosa Maritime Ltd. [2003] EWCA Civ 98&3 July 2003)[Home]
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Crown Copyright-
Lord Justice Tuckey:
The appellant, Welex, was the named consigneesbfpment of steel plates
which it claims suffered salt water damage whiksing carried on the
respondent’s vessel, Epsilon Rosa, on the tefa®bidl of lading in the
Congenbill form. Welex appeal David Steel J'ssien that English law and
London arbitration terms in the charter of thesed were incorporated into
the bill of lading [2002] EWHC 762 (Comm.); [2J@2 Lloyd's Law Rep. 81 and
the anti-suit injunction which he granted to raist Welex from proceeding
with its claim against Rosa in Poland [2002] EWBR@35 (Comm); [2002] 2
Lloyd's Law Rep. 701.
The facts
The steel plates were made in Ukraine by llyrami& Steel Works, the
shippers named in the bill of lading. The platese sold to Welex, a Swiss
company, through two German companies, Korympétlaberty. Welex's contract
with Liberty made in early 2001 was for delivery.r. free out Szczecin,
Poland. The contract permitted the sellers tdeebills of lading
incorporating the terms of any charterparty withany obligation to provide
a copy of such charter.
Red Sea Heavy Industries Corp./Scaneurostesudastantial shippers of steel
cargoes. In March 2001 they approached Mr Sazenartering broker in Haifa,
to obtain a quote for the carriage of the stéaleg from Mariupol, Ukraine
to Szczecin.
After a good deal of negotiation with Rosa's lemiMr Nakis Kassos of
Epsilon Ship Management, Limassol, Mr Suzer eledaand faxed him on 19th
March with a "FULL RECAP" which "IS AS FOLL FORRFURGENT RE-
APPROVAL". The
recap set out the terms of the voyage charteciwiiad been negotiated
between the brokers. The vessel was identifidthasg been "fully
described". A full description had been giverarlier exchanges and the
vessel at least had been approved by Welex asdtds "SUB
STEM/SHIPPERS/RECEIVERS APPROVALS LIFTED" show&te material
terms of the
recap were:
ARB IN LONDON. ENGLISH LAW TO APPLY
OWISE AS PERCHRTS STANDARD C/P DETAILS AMENDEAS PER
MAIN RECAP WHICH RECAP
TERMS SUPERSEDE ANY CONTRADICTORY TERMS IN THEP WITH
THE FOLL
ALTERATIONS: a.
47. As written by hand "London".
Shortly before the recap Mr Suzer had sent tlagterers' standard



charterparty showing the alterations which haghbaegreed. Clause 47 of the
standard charter said:

Arbitration if any to be settled in Hamburgaocordance with the rules of

the GMAA.
but the word "Hamburg" had been crossed out &nddon" added in manuscript.
Attached to the standard terms was an expandaseddbclause 47 which the
charterers used when providing for London arbdra This dealt with the
appointment of arbitrators and provided for thgteation to be conducted
under LMAA rules and the contract to be goverbgdEnglish law.
Within minutes of receipt of the recap and thheneMr Kassos replied:

This is to confirm that we hv found everythingrder and we consider the

vsl fully fixed.
It is common ground that in these exchanges Roda&Red Sea concluded a
binding voyage charter of the vessel. What hapgerext was the subject of
considerable confusion and controversy. But tidgg¢ accepted Mr Suzer's
evidence that by the 21st March he had drawnfopnaal charterparty which he
sent to Mr Kassos for signature by Rosa. He veckit back signed almost
immediately and by the 3rd April sent it for sigare by charterers. He did
not receive it back from them and forgot to chiasie October he was sent a
copy of the executed document signed by Mr UZdBcaneurosteel who said that
he had signed the original some time in AprileTocument was undated, but
with minor variations, which | think are of nasificance to the present
dispute, it reflects the terms agreed in thextelenail exchanges to which |
have referred.
The vessel arrived at Mariupol and started logdin 7th April. The bill of
lading was issued on behalf of the master orA@itl. It is in the
Congenbill form 1994 edition and states that ibi be used with
charterparties. 5394 mts of plates were shippedfze bill is claused to
show that they were wet before shipment and sigwigns of rust and other
damage. Typed on the face of the bill are thedwSFREIGHT PAYABLE AS PER
CHARTER PARTY", but the printed box below whichys:

Freight payable as per

CHARTERPARTY dated
was left blank. Clause 1 of the printed condsioh carriage on the back of
the bill says:

All terms and conditions, liberties and excepsi of the Charter Party,

dated as overleaf, including the Law and Adtitm Clause, are herewith

incorporated.
Other conditions followed, including one applyithg Hague or Hague-Visby
Rules.
On 1st May the vessel arrived at the dischargeqiczczecin. The cargo was
found to be damaged. Various surveyors inspeattatt the vessel. It is
Welex's case that the damage was caused dugngtfage by sea water
entering the holds through defective hatches.clngo had been on-sold and
Welex's claim is now limited to the $550,000 prieduction which it had to
give to its buyer because of the poor conditibthe steel plates.
Although by mid May Welex had made a claim agaRssa they did not at that
time or in the following months ask to see thartérparty to which the bill
of lading which they were holding referred.
On the 31st May Rosa sold the vessel to Alexigigddion Limited. Both are



Maltese companies with the same address andabetmanaged by Epsilon from
Cyprus.

The vessel was arrested in Portugal in July 2@804ecurity for the cargo
claim. The arrest proceedings were taken by Wagminst both Rosa and Alexia
because under Portuguese law a cargo claim sraat@ritime lien over the
ship. The final arrest order was made on 19th dntl the vessel has remained
in Setubal ever since. We have not seen any ondde by the court on 19th
July but Welex say that as a condition of mamnitej the arrest they were
ordered to start proceedings on the merits ipaetsof their claim within 60
days of that date. Such a condition is requingditticles 7 (2) or 7 (3) of

the Brussels Arrest Convention 1952. It is commmund however that the
court did not say whether the proceedings shbeloh court or by way of
arbitration or in which jurisdiction they shoute taken.

Rosa has taken no part in the Portuguese prowseddn 31st July Alexia
applied to lift the arrest. Their first ground filoing so was that the
Portuguese court had no jurisdiction because ¥\éet®ntract of carriage
incorporated the terms of the charterparty wipickvided for London
arbitration and was subject to English law. Ipart of this contention
Alexia's Portuguese lawyers only produced thetehers' standard conditions
amended in manuscript and the expanded formaofkel 47 attached to which |
have referred. On 18th September the Portugumse rejected Alexia's
application. Dealing with its first ground theucbsaid it was competent to
order an arrest although it had no jurisdictioni¢cide the main dispute on
the merits. It also pointed out that Alexia was @& party to the contract of
carriage.

In the meantime, on 4th September, Welex stgmedeedings in the District
court of Szczecin against both Rosa and AlexXmeré is also a maritime lien
under Polish law. Those proceedings had to hesddyy the Polish court who
did not accomplish this until 2nd June 2003 ®ythave not progressed far
and are currently the subject of the anti-syitnntion which was made on
October 14th 2002.

It is apparent from what happened in the Portagymeoceedings that Welex
must have been aware, at least by 31st July 2Batiit was being contended
that their contract with Rosa was subject to Bhdaw and London

arbitration. And yet it is common ground thatdrefstarting the proceedings
in Poland Welex made no enquiry of Rosa or anyse to try and discover
whether this contention was correct. | shallmeto consider this further
together with Welex's explanation for what th&y. d

Rosa soon learned of the Polish proceedings aridth September its English
solicitors, Brookes & Co., wrote to Welex compiag that the proceedings
were in breach of clause 47 of the charterpartysaying that they had
started a London arbitration by appointing owharisitrator. A second
arbitrator has since been appointed by the LMAAefault of appointment by
Welex.

Following their letter of 19th September Brooke€o. sent copies of the
recap telex and the standard terms to Welexeat thquest. Welex's German
lawyers then came on the scene saying that thendents which Welex had been
sent were not a charterparty and that their tdigshoubt and deny" its
existence. In the following weeks Brookes & Gun,doubt on instructions,
made a number of conflicting statements abouestence of the



charterparty which culminated in the productionl@th November of what was
described as an executed copy of the charterpdrt$fuzer subsequently
confirmed that this document was a copy of thertelparty executed by both
parties and it was his evidence which led thgguib find that Rosa had
adduced convincing secondary evidence that thgerparty had been duly
executed in this form in April 2001. But the puoation of this document had
unfortunate consequences, which it is not necg$same to relate in view
of the judge's finding which is not the subjecappeal. They are however
set out in paras. 19 and 33 of the judge's judgme
On 2nd July 2002 an application by Alexia to Bwtuguese court to release
the vessel in exchange for a bank guarantees 6ahility to Welex was
rejected on the ground that the guarantee did¢ovdr Rosa's liability as
well. Following this decision Alexia extended itheffer of a guarantee to
cover a judgment against Rosa in Poland but eefts offer any guarantee in
respect of an award against Rosa in the Londaitration.
Since the grant of the anti-suit injunction Rbaa admitted liability in the
arbitration for damage caused to the steel plafesea water. The issue
between the parties is therefore whether anal ibsvhat extent they had
sustained pre-shipment damage. That is an iasugyeryone accepts, which an
English maritime arbitration is ideally equipp®desolve with minimum delay
at little cost.
Welex however fears that if it arbitrates thepdig in London it will lose
the security of the vessel in Portugal becauseathitration was started
more than 60 days after the 19th July. WelexliEm solicitor says:
Welex are concerned that if the claims agdRusta have to be arbitrated in
London, the Portuguese court may recognise thilyPolish proceedings as
valid proceedings on the merits but not theliSh@rbitration proceedings.
| say "may" because my clients will certaintgae to the contrary; but it
is clear that Brookes' clients will disputesthi
In these circumstances it is unfortunate thatweot have the order made by
the Portuguese court on 19th July because the@me doubt as to when the
60 day period started to run. If the 60 daysfram the 19th July it expired
on the 17th September, 2 days before the aibitratarted. If the order
took effect at some later date (and it was notexbon the master until 31st
July) the arbitration was in time.
Incorporation
The judge decided this issue and the appeal é&s &rgued before us on the
basis that English law is applicable. The judgs tonsidered whether the
recap telex and standard form to which it retensstituted the "Charter
Party" referred to in the bill of lading on th&samption that no final
charterparty had been drawn up by the time thevbs issued. In concluding
that it did he rejected Welex's submissions sayin
(i) There is in my judgment no significancetie use of capital letters,
any more than there is anything to be deriwedibtionary references to
charter-parties in the form of deeds.
(i) While a contract for chartering a shimigrmally embodied, in due
course, in a printed form, the parties' agregroan remain in the written
fax or telex exchanges: a signed charter-paniynecessary: Lidgett v
Williams (1845) 4 Hare 456.
(iif) The terms can readily be identified frahe contents of the recap



telex and the standard form to which it refémdeed, freight was payable
(and paid) according to the terms of the vame charter-party.
(iv) There is no significance in the fact ttfa formal written agreement,
whether executed or not, is in different termfhject of course to the
appropriate authority of those who have exetiutdrossiter v Miller
[1873] 3 App. Cas. 1124.
(v) The absence of an identifying date on tiieoblading does not
negative incorporation: The San Nicholas [19/&]Joyd's Rep. 8, The SLS
Everest [1981] 2 Lloyd's Rep. 389.
Welex had relied on the decision of Judge Diam@r(@d. in The Heidberg [1994]
2 Lloyd's Rep. 287, but the judge thought thet tase was only authority
for the proposition that the transferee of adiillading should not be
affected by oral terms. He concluded by sayirag the commercial realities,
which included the fact that Welex was awareraf had approved the fixture,
were wholly inconsistent with its submissions.
The judge then considered the issue of fact as&ther a formal
charterparty had been executed "prior to the ¢etom of discharge,
referable to a date prior to the bill of ladiragid on his findings that it
had been, he concluded that the arbitration elaughat document
(alternatively in the recap telex) was incorpedainto the bill of lading.
Mr Dunning Q.C. for Welex submits that both of fladge's conclusions were
wrong. The court's task was to construe the wtitdsCharter Party dated as
overleaf" in the bill. In doing so it should beamind that the Congenbill
form is widely used and may serve a number gbgses and be held by parties
in different capacities. Consignees, indorseesp@dgees are unlikely to be
aware of the terms of the charter party. If gvenis of that contract are to
be incorporated there is a need for certainthaoall such parties know
where they stand. This is particularly the cagh an arbitration clause
because such a clause is not germane to th@tedelivery or carriage of
the cargo and operates to exclude access tothtsc(T.W. Thomas & Co. v
Portsea Steamship [1912] AC 1 and The Feder&dB(1989] 1 Lloyd's Rep.
103). The question to be asked was: what wouldrdimary businessman having
both documents before him think with regard ® applicability of the
arbitration clause in the charterparty to billading disputes? If he was
left in any doubt on the matter the arbitratiteuse would not be
incorporated. (See The Annefield [1971] P 16&,)1The words in question
here cannot refer to a recap telex which is rataaterparty or at least
there must be some doubt about the matter. Téfey to a single document of
a formal kind. Under section 2 (1)(b) of the Gage of Goods by Sea Act 1992
a named consignee becomes a party to the comtréna bill of lading when
it is issued. That is the time at which the conust look to see whether the
charterparty has been incorporated. On 9th Agrén the bill of lading in
this case was issued there was no executed gatiebecause it is common
ground that Mr Uzon had not signed the chartéypar behalf of Charterers by
that time.
| accept Mr Dunning's submission about the needédrtainty but in this case
it is important to bear in mind a number of otfeators. Both the bill of
lading and the charterparty relate to the sanyag®e by the same carrier. It
is obvious that the shipowner will want to enssieefar as possible, that
his rights and obligations as carrier as agalresoriginal and any later



holder of the bill of lading are the same asrights and obligations as
against the charterer. The Congenbill form whdnhts face says it is "to be
used with charterparties" is designed to achikigeobjective. It should be
apparent to any holder of the bill that all teents of the contract are not
contained in that document and that the othengere to be found in the
related charterparty. | suspect that these faawplain why the courts more
readily accept that terms are incorporated iiits of lading than in some
other contractual contexts.
The particular concern about the incorporatioarbitration clauses is met
by the Congenbill form which expressly says thatcorporates all terms of
the charter party "including the law and arbitnatclause”. Parties involved
in transactions such as these will be awaredtsifracts of this kind do
commonly contain dispute resolution machinery aftein provide for
arbitration in some neutral forum.
With these considerations in mind | do not thin&t there is any reason to
give a narrow meaning to the words "the ChartetyP in the bill of lading.
The use of capitals is insignificant. For no goeason the words "law",
"arbitration" and "clause" are dignified in thense way. The clear intention
is to refer to the contract under which the veas$ech is to carry the goods
the subject of the bill has been chartered. Wthis omission of the date on
the face of the bill is not fatal (see the twau@mf Appeal decisions to
which the judge referred), no one could infendrthis that the parties to
this bill had not intended to incorporate therterof the charter because
immediately above the box with the blank in & thll contains the typed
term that "freight is to be payable as per thartgh party”. The context
(e.g. the words "date" and "clause”) stronglygasgs that the reference is
to a document or to documents; in other words ¢barter which has been
reduced to writing.
In The Heidberg brokers had agreed the termscbieter orally. The recap
telex erroneously referred to standard terms lwprovided for arbitration in
Paris, whereas the standard terms orally agremdded for London
arbitration. The bill of lading which was in muttte same form as the
Congenbill incorporated the terms of "the chapinty dated (blank)". Judge
Diamond held that these words did not incorpoaatbarter agreed orally.
They referred to a charterparty which had bednced to writing. His reasons
for this conclusion include the need for ternmonporated by reference to be
readily ascertainable. Extensive investigatiotoafie undocumented
contractual arrangements of third parties wonttbduce considerable
uncertainty. | agree, but do not accept Mr Duglsisubmission that reference
to a recap telex would produce similar uncertaimke the instant case: a
quick look at the telex and the accompanying sewauld have left the reader
in no doubt that the charter required Londonteation. The same applies to
the other important terms of the contract. Althlothere was an inconsistency
between the two forms of clause 47 the partieartt expressed their choice
of London arbitration from which it would follothat the expanded form with
its reference to the LMAA rules was to apply. Adition in London subject to
GMAA rules would make no sense.
But Mr Dunning submits that Judge Diamond suppbit submissions. He relies
on the passage at p. 311 where the judge said:

| therefore consider that, as a matter of threstruction of the bill of



lading, it does not incorporate the terms oharterparty which, at the

date the bill of lading is issued, has not bestuced to writing. For the

reasons given earlier an oral contract evidgmcgy by a recap telex, does

not seem to me to qualify for this purposéhdidd add moreover that if |

am wrong on this, | would still conclude thiag tbill of lading does not on

its true construction incorporate an oral agrest for arbitration in

London which at the date of the bill of ladwgs not evidenced by any

document at all.
Like David Steel J., however, | do not think Jadgyjamond's earlier reasons
support the view that a recap telex does notifgudihey clearly support the
view that an oral agreement which has not beeunced to writing does not
qualify, but a recap telex does reduce the conhtoawriting. Earlier in his
judgment (at p. 312) Judge Diamond had been prdga accept that such a
document "might perhaps be treated as capaltdeinfj incorporated into a
bill of lading". | think it can, although | do heay this will always be the
case. Mr Dunning suggested that if we upholduldge's decision, holders of
bills of lading would find themselves having tawl through endless telex
exchanges and other documents to which they irefeder to ascertain the
terms of the incorporated contract. | do not ag@ne cannot generalise in
these cases. If the contract is readily ascetdén as it is in this case,
there is no uncertainty and its terms will beorporated. If it is not,
there will be no incorporation.
So for these reasons | conclude that the judaehies the right conclusion
about the recap telex. But as the judge alsaldddihat there was in fact a
formal charterparty, | turn to consider Mr Dungigcriticism of this part of
his decision.
It is normal practice for the agreed terms akaufe to be drawn up into a
formal document which is signed by the parties.tdhis document is not
usually intended to vary or supplement the esseiletms of the contract
which have already been agreed, but merely ttheatontract out fully in a
document or documents which the parties will tagecute. But sometimes this
is not done at all and often it will not be ddoesome time. To meet the
objection that if the charterparty had to be exed by the time the bill of
lading was issued the bill of lading might notdtion satisfactorily, Judge
Diamond said in The Heidberg (p. 310) that:

If a formal charterparty has been executedifficsent time to be sent or

shown to the bill of lading holder when hetfidemands to be shown a copy,

(and if the date on the charterparty is eathian that on the bill of

lading), | do not see why the court should gbibd the date which appears

on the charterparty or should investigate wiethe charterparty was

executed before or after the bill was issued.
This seems to me to be a commendable pragmairoagh to the problem.
Whenever the formal document is executed, & referable to a contract
which is made before the date of issue of tHeobiading the tests of
ascertainability and certainty are met. In tlase; although the document is
undated, it is clearly referable to a fixture maa March 2001. Welex did
not ask to see it until September 2001. The jymtgeeeded on the basis that
the relevant time was the completion of dischaByg by either of these
times the formal document had on the judge'sriggibeen executed.
It follows that | do not think there is anythimgMr Dunning's point that



the formal document was not executed by bothgsatd the contract until
after the date of issue of the bill of lading. tdkes a further point,
however, based on the fact that when Welex did@asee the charter party
Rosa failed to produce anything for some time laank never in fact produced
the original executed document or a true copy. dhis is regrettable but |
do not think it can affect the legal rights oé tharties. On the judge's
findings there was a document which could hawnh®oduced in April 2001.
That document was sufficiently identified by andorporated into the bill of
lading. The fact that the original or an originapy could not subsequently
be produced cannot alter the position. If, foaraple, the original
charterparty had been lost the fact that theostiier could only produce
secondary evidence of its existence could necathe rights and
obligations created by the bill of lading.

It follows that | think the judge's other reagonfinding that the

arbitration clause was incorporated into thedfillading was also correct.
The Anti suit injunction

Jurisdiction

David Steel J. refused permission to appeal agaither of his decisions.
This court (The Master of the Rolls and Rix Lgranted permission.
Immediately before the hearing Ms Karen Troy-[@ayifor Rosa, put in
supplementary submissions in which she saidthmscourt had no
jurisdiction to hear the appeal against the icjiom.

Rosa's application for an anti-suit injunctionswiiast made to the
arbitrators under section 48 (5) of the ArbimatiAct 1996, which gave the
tribunal the same power as the court "to ordeairéy to do or refrain from
doing anything".

Section 44 of the Act gives the court power tangran interim injunction
"for the purposes of and in relation to arbipedceedings” but as the anti
suit injunction was a final injunction it is consm ground that it was not
made under this section.

Welex's application for a declaration that thees no valid arbitration
agreement was made under section 72 of the Astuse they had taken no part
in the arbitration. This section does not resthe right of appeal. Faced
with this application Rosa sensibly agreed thairtapplication for an
injunction should be heard by the court at thraesime as Welex's section 72
application and this is what happened with theseat of the arbitrators.
No-one gave any thought at the time as to this lehshe court's

jurisdiction to grant the injunction, but Ms. Tr®avies submits that it must
have derived either from section 32 or sectiom#the Act although no
application was in fact made to the court undlivee of these sections or
considered by the court as having been so made.

Section 32 gives the court power to determinecaestion as to the
substantive jurisdiction of the tribunal providegttain conditions are met.
Section 45 gives the court power to determinecumstion of law arising in
the course of the arbitration subject to similanditions. Both sections
restrict the right of appeal to cases where thetof first instance has
given leave.

But neither section 32 or section 45 confer axpress jurisdiction on the
court to grant final injunctions in aid of deciss made under these
sections. Ms Troy-Davies submits that such juciszh is to be implied. | do



not accept this. The Act spells out the counrsdliction when it is
performing the various functions assigned tdlie fact that no express
power to grant injunctions is given to the comhten it is exercising its
powers under section 32 or section 45 is deteativie.
| accept Mr Dunning's submission that the Highu@s jurisdiction to grant
permanent anti-suit injunctions derives frongéseral power under section
37 (1) of the Supreme Court Act 1981 to granhalfinjunction in "in all
cases in which it appears to the Court to begndtconvenient to do so".
There is no restriction on the right to appeairfrsuch an order. This
therefore is the short answer to Ms Troy-Dauedg' point.
The Merits
The judge referred to The Angelic Grace [199%]dyd's Rep. 87 and Donohue v
Armco [2001] UKHL 64, [2002] 1 Lloyd's Rep. 425 the effect that Welex had
to show strong reasons for being allowed to prdaegainst Rosa in a
non-contractual forum.
Of Welex's concern about losing their securitfPortugal if they were forced
to arbitrate in England, he said that the denisibthe Portuguese court in
July 2002 not to release the vessel without aaguae of Rosa's liability
should allay Welex's fears.
The judge recognised that there was some doubtwkether it was
appropriate to grant an anti suit injunction véhexs here, the other forum
(Poland) was a party to the Lugano Conventionthatlthe risk of that
proceedings would continue there against Alexaa potentially a highly
significantly factor. He did not, however, thitilat this was a factor of
great weight in the present case because:
In the event that Welex are required to artgttheir claim against Rosa,
it would seem improbable that they would conenily continue to pursue
their claim against Alexia in Poland. The cldiled in Poland asserts that
Rosa is liable by virtue of Art. 160 of the BblMaritime Code. As regards
Alexia, the pleaded case is that the trandfemmership does not preclude
the recovery from the proceeds of sale of #esel.
Thus Welex can only enforce a claim againstvéissel (or its proceeds) if
it first establishes liability on the part ob&a. But, if Welex
anticipated succeeding on liability before dhnbitrators, it is difficult
to see on what basis it would meanwhile wisbawotinue or resurrect the
Polish proceedings against Alexia. In any evdakia have offered to
arbitrate in London themselves.
As to questions of convenience the judge said:
The primary issue of fact relates to the caadibf the cargo on loading
in the Ukraine as compared with its conditiondischarge in Poland. The
vessel was managed in Cyprus and manned bifigiithcrew. The surveyors
were variously Ukrainian, Polish and Belgiam e other hand, all the
documents are in England or have been transiate English for use in the
arbitration proceedings. In contrast, the Potisoceedings have yet even
to be served. Furthermore, it would appeartti@aPolish Courts would not
apply English law despite the choice by thdipar(albeit it is fair to
say that there is no evidence that the subsgéalatw on liability is any
different). In these circumstances, whilst Rdlanight on balance be more
convenient than England, it is not a mattesighificant weight.
Finally the judge added by reference to the otagEms of Colman J. in



Toepfer v Cargill [1997] 2 Lloyd's Rep. 90, 11t matters such as forum non
conveniens or the risk of inconsistent decisiwese of little weight in a
case to which the New York Convention appliedit@®es in this case) since
the Convention left no room for discretionaryxflality in the enforcement
of an arbitration clause.
Mr Dunning submits that the court should firgtrsby assessing what weight
to give to the arbitration clause in the contr&i¢here, as here, the term
was not negotiated by or known to Welex, but isggbupon them by statute,
little weight should be given to it. Its effecas/outweighed principally by
the fact that if it was enforced Welex's secunyuld be put at risk. In The
Angelic Grace and other cases in which antidgsyuinctions have been granted
there was no question of the party enjoined tpsiecurity as a result. The
judge was wrong to say that the decision of theuguese court would allay
Welex's fears: it did not address Welex's contieaihthe security would not
be available to satisfy an English arbitratioraedvagainst Rosa at all. Nor
was the judge right to say that Welex would rmocped with the Polish
proceedings against Alexia. Poland, the coumtmyhich the cargo was to be
delivered, was the obvious natural forum for dexg the dispute, which had
no connection whatsoever with England. Finally English court should be
inhibited about granting anti-suit injunctionsevl the New York and Lugano
Conventions applied. In this case it should liietéethe Polish courts to
decide whether they had jurisdiction. For allshoeasons the judge should
not have granted the injunction in this case.
The applicable law was clearly summarised by l®Birtgham in Donohue v Armco
where at para. 24 he said:
If contracting parties agree to give a parcuourt exclusive
jurisdiction to rule on claims between thos#ipa, and a claim falling
within the scope of the agreement is made acgedings in a forum other
than that which the parties have agreed, tigdigincourt will ordinarily
exercise its discretion (whether by grantirggegy of proceedings in
England, or by restraining the prosecutionrotcpedings in the
non-contractual forum abroad, or by such oginecedural order as is
appropriate in the circumstances) to secureptiance with the contractual
bargain, unless the party suing in the nonfemtwal forum (the burden
being on him) can show strong reasons for suirtigat forum. | use the
word "ordinarily” to recognise that where arexse of discretion is
called for there can be no absolute or inflexinle governing that
exercise, and also that a party may lose hisndo equitable relief by
dilatoriness or other unconscionable conduat.tBe general rule is clear:
where parties have bound themselves by an sixeljurisdiction clause
effect should ordinarily be given to that oblign in the absence of
strong reasons for departing from it. Whethpagy can show strong
reasons, sufficient to displace the other pagsima facie entitlement to
enforce the contractual bargain, will depenalthe facts and
circumstances of the particular case. In thesmof his judgment in The
Eleftheria, [1969] 1 Lloyd's Rep. 237 at p. M@2Justice Brandon helpfully
listed some of the matters which might propéeyregarded by the court
when exercising its discretion and his judgniexg been repeatedly cited
and applied. Mr Justice Brandon did not intbredlist to be comprehensive,
but mentioned a number of matters, includireggltw governing the contract,



which may in some cases be material.
I need not cite the well-known passage from Tledtlkeria to which Lord
Bingham refers but the matters listed includegjuztice as a result of being
deprived of security for the claim and other dastof convenience.
Nevertheless the starting point is, as the jisige, that the party suing in
the non-contractual forum must show strong resi$ondoing so or he faces
the prospect of an injunction being granted agjdim. | accept that the
court should take into account how serious tleadn is. In other words a
defendant who cynically flouts a jurisdiction us® which he has freely
negotiated is more likely to be enjoined than whe has had the clause
imposed upon him and has acted in good faithI Botnot think this leads to
a sliding scale of enforcement. The parties ¢orgract, however it is made,
should abide by its terms. If they have agree@solve their disputes in a
particular way they should be kept to their bargmless there are strong
reasons for not doing so.
| accept that loss of security could amount strang reason for not
granting an injunction. But should it do so irstbase? | have already set
out the facts which show, I think, that it is @odtall clear whether the
security in Portugal would be available to meetebitration award against
Rosa in England. The most that can be said ighkege is a risk that it
will not be available. | accept that the judgewestimated the comfort
which Welex could derive from the Portuguese teulecision in July 2002,
although at least it showed that the court exquktite security to be
available to meet the claims against both Alexid Rosa. But what leads me
to attach less weight to the risk that Welex \adle their security than |
would otherwise have done is that they have drbtigs on themselves. The
Portuguese court did not prescribe the procesditach had to be brought. If
Welex had started arbitration in London this vehdispute would have been
resolved ages ago. Instead it made no enquinestahe terms of the
charterparty until after it had started procegdim Poland and, (arguably),
the 60 days had elapsed. This, despite thetiatitlexia were relying on
the arbitration clause in July in the Portugyaseeedings. Welex say that
it was entitled to assume that Alexia had putviod Rosa's best case for
incorporation of the charterparty terms and npeoeluction of the standard
terms proved nothing. That may be, but a simpdgiest to Rosa would |
suspect have immediately produced the recap,tateit did in September,
which, together with the terms, ought to have enadlear that Welex had to
arbitrate in London. For these reasons | domaktthat the risk that Welex
will lose its security is determinative.
The proceedings against Alexia in Poland caneaebtrained. Alexia's
liability must, | should have thought, be conengupon Rosa's liability.
All the judge was saying is that if Welex hastbitrate its claim against
Rosa in London it would not "concurrently” purstgeclaim against Alexia in
Poland. With an arbitration award against Rodaoimdon, which the Polish
courts would be required to recognise under tee Mork Convention, Welex
could proceed to establish their claim againsixid if necessary. The risk
of conflicting decisions in different jurisdictis would therefore be
avoided. On the other hand, if the injunction evéischarged, the London
arbitration would doubtless proceed. The Polminrtwould have to decide
whether it had jurisdiction over Rosa in whiclseahere is a risk that its



decision would conflict with that of the Englisburts on the incorporation
issue. If the Polish court decided it had juigsidn, there is a risk that

its decision on the merits would conflict witkethward in the arbitration.

For these reasons | do not think that continpirageedings in Poland against
Alexia provide any reason for not enjoining Welex

The judge summarised the convenience factorshithave quoted in para 44. |
agree with his assessment of these factors. $fnigtwv and London arbitration
clauses are often chosen to provide a neutrahfdor dispute resolution. By
making this choice the parties accept that thispute will have nothing to

do with England.

Finally I accept that there is considerable delaatto whether the English
courts should grant anti-suit injunctions whére tugano or New York
Conventions apply. Although the injunction actgpersonam and is not
directed at the foreign court this is not hovs ialways perceived. For the
moment, however, the law is as stated in Donatwiemco. A related;p0. point
is before the European Court in Turner v Groxii(J1] UKHL 65, a case to
which the Brussels Convention applies, but tifieremce is yet to be
determined.

Applying the law as it now is to the facts ofstisase | think the judge was
right to grant an anti-suit injunction in thissea | accept that he may not
properly have evaluated the risk that Welex migbké their security and so

to this extent his exercise of discretion waw/éd. If so we have to

exercise the discretion afresh. | would nevee$®hold that the injunction
should be granted for the reasons | have given.

Conclusion

I would dismiss both of Welex's appeals.

Lord Justice May: | agree.

Lord Justice Brooke: | also agree
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