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IN THE COURT OF APPEAL

SUPREME COURT OF QUEENSLAND

Appeal No. 5998 of 1998

Bridhane

Before Pincus JA
Thomas JA
Shepherdson J

[Eisenwerk v. Aust Granites Ltd]

BETWEEN:
EISENWERK HENSEL BAYREUTH DIPL .-ING
BURKHARDT GmbH
(Defendant) Appdlant
AND

AUSTRALIAN GRANITESLIMITED
ACN 050 418 481

(Plaintiff) Respondent

REASONS FOR JUDGMENT - PINCUS JA

Judgment delivered 2 July 1999

The partiesto this goped, "Audrdian Granites' and "Hensdl", made contractsin 1994 and
1995 under which Hensdl agreed to supply equipment for Austrdian Granites business. Disputes
have arisen; Hensdl has not received the full price, and thisis so, Austrdian Granites says, because
the equipment supplied was deficient. Audtrdian Granites saysit has acdam in damages exceeding
$20M.

Each contract included aterm to the effect that disoutes would be settled in accordance with
the Rules of Conciliation and Arbitration of the International Chamber of Commerce and Hensd

has initiated arbitration proceedings relying on that clause, by writing to the Internationa Court of
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Arbitration in Paris. For its part Augtrdian Granites has sued for damages in the Supreme Court
of Queendand and has, so far successtully, resisted attempts by Hensdl to pursue ICC arbitration.

The apped, brought by Hensdl, is againgt orders of Fryberg J refusing to stay Audtrdian
Granites action, but restraining Hensel from pursuing the ICC arbitration. On the face of it one
might have thought there was something to be said for holding the parties to their agreement to
arbitrate, but Austrdian Granites says that agreement should not be implemented for reasons the
essence of which isthat Hensd did not raise the arbitration dause as aground for staying Audtrdian
Granites action when the dispute has previoudy been brought before the Supreme Court and that
the arbitration clause was waived by Hensd ddivering a defence in the action.

The facts relevant to the issue whether the dispute should be resolved by ICC arbitration
or by suit in the Supreme Court of Queendand are not in dispute; what isin question is the legd
effect of the events which have occurred, of the arbitration clause and of provisons of the
International Arbitration Act 1974 (Cth) ("the Act"). Further, asit appearsto me, no question
of exercise of judicia discretion need be discussed. Hensdl is a German entity based in Bayreuth,
Bavaria, and Audrdian Granites is a North Queendand company. Each says, no doubt credibly,
that most of its witnesses resde in the country where it operates. Were there adiscretion involved,
it might be noted thet in an ICC arbitration but not in an action in the Supreme Court of Queendand
it would be possible to conduct the hearing in a place other than Germany or Queendand.

The key point in Hensdl's caseis that it says it has aright to have the action stayed under
s7(2) of the Act, which isasfollows:

"Subject to this Part, where:

@ proceedings indtituted by a party to an arbitration agreement to which this
section gpplies againgt another party to the agreement are pending in a



court; and

(b) the proceedings involve the determination of a matter that, in pursuance of

the agreement, is capable of settlement by arbitration;

on the gpplication of a party to the agreement, the court shdl, by order, upon such

conditions (if any) as it thinks fit, stay the proceedings or so much of the

proceedings as involves the determination of that matter, as the case may be, and

refer the parties to arbitration in respect of that matter".

Section 7(1) sets out four conditions of application of the section to an arbitration
agreement; it isnot in dispute that each of those conditions applies and that were there no other
relevant provison in the Act, Hensdl would have a prima facie right to astay of the action; | say
"primafacie’ because of Audrdian Granites argument thet the right to arbitration has been lost by
waver or the like. But Audrdian Granites says that s7(2) is, so far as the right to a stay is
concerned, overridden by Article 8(1) of what the Act callsthe "Modd Law". Section 15 of the
Act definesthat expresson asfollows:

"'Mode Law' means the UNCITRAL Modd Law on Internationd Commercia

Arbitration adopted by the United Nations Commisson on Internationa Trade Law

on 21 June 1985, the English text of which is set out in Schedule 2'.

Artide 8(1) of theModd Law isin termswhich do not permit of a stay of the action in the
present case because, before applying for a stay, Hensel delivered its defence in the action; so
much is common ground. But Hensdl argues that Article 8 has no application because the Modd
Law is whally irrdevant. Section 16(1) of the Act gives the Modd Law the force of law in
Australia, but s 21 says.

"If the parties to an arbitration agreement have (Whether in the agreement or in any

other document in writing) agreed that any dispute that has arisen or may arise

between them is to be settled otherwise than in accordance with the Model Law,

the Modd Law does not gpply in relation to the settlement of that dispute”.

The firg question, then, is whether within the meaning of s 21 of the Act the parties have

agreed that their disputes are to be "settled otherwise than in accordance with the Model Law".
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Clearly the agreement between the parties expresses no such intention, so the question is whether
it implies that the parties do not desire settlement in accordance with the Modd Law. The relevant
provison is contained in General Conditions forming part of each contract, Clause 13.1 of which
reads asfollows:

"Any dispute arisng out of the Contract shdl be findly settled, in accordance with

the Rules of Conciligtion and Arbitration of the Internationd Chamber of

Commerce, by one or more arbitrators designated in conformity with those Rules'.

A point was made, on gpped, that the content of the Rules of Conciliation and Arbitration
of the Internationa Chamber of Commerce was not proved below. The Court must take judicia
notice of the existence of the ICC arbitration system, the ICC Court of Arbitration being "the most
important inditution for the arbitral settlement of internationa trade disputes’: see Schmitthoff's
Export Trade, (9th ed.), at 676; the author adds that the ICC Court of Arbitration has the
"confidence and respect of businessmen dl over theworld . . .". In my opinion such notice should
aso be taken of the fact that there are rules for ICC arbitration and of the content of such rules.
Asis pointed out by Hensdl's senior counsel, Mr Sofronoff QC they are published in a number of
scholarly texts ("learned works . . . gppropriate documentary materia of indisputable accuracy:

Halsbury's Laws of Australia, Vol 13, para 195-1910) concerning arbitration; in my view they
condtitute facts "about which there can be no red dispute”: Cavanett v Chambers [1968] SASR
97 at 101, quoted in Gordon M Jenkins & Associates Pty Ltd v Coleman (1989) 87 ALR 477
at 485; seedso All Sates Frozen Foods Pty Ltd v Commissioner of Taxation (1990) 21 FCR
457 at 465, 466, Timbury v Coffee (1941) 66 CLR 277 at 284, Church of the New Faith v

Commissioner of Pay-roll Tax (Vict) (1983) 154 CLR 120 at 123, 124, 125 and passm. The

Court would, in any event, properly exerciseits discretion under O 70 r 10 by admitting evidence
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of the content of the Rules, specid leave being unnecessary where the judgment gppeded fromis
interlocutory.

As one would expect, the content of the ICC Rules of Conciliation and Arbitration has
changed from timeto time. There was discussion before us as to whether the rules current when
the contracts between the parties were made, or those current when the dispute was referred to
arbitration, would govern; it gppearsto methat the latter isthe preferable view, but | cannot find
any difference between the two possibly rdevant sets of rules- onein force asfrom 1 January 1988
and the other as from 1 January 1998 - which is significant for present purposes. It would have
meade little sense to agree to subject disputes to arbitration under both the Mode Law and the ICC
Rules, since the two are irreconcilable in a number of respects. For example, the provisions
concerning the number and identity of the arbitrators are quite different: see asto the Modd Law,
Article 10 and s 18 of the Act, and asto ICC arbitration, Articles 1 and 8 of the 1998 Rules.

It might be thought that the question whether a clause such asthat contained in the contracts
which are in issue is effective to exclude the Modd Law is a matter of some importance, for the
arbitration clause in the present case conforms to an internationd standard; making alowances for
variances, perhaps due to trandation, cl 13.1 of the Generd Conditions, quoted above, is an
adoption of the clause recommended by the ICC for use by those wishing to have their disputes
resolved under itsrules. The 1988 ICC Rules as st out in Redfern and Hunter, Law and Practice
of International Commercial Arbitration, 1991, (2nd ed.) state the recommended clause as
follows

"All disputes arising in connection with the present contract shdl be findly settled

under the Rules of Conciliation and Arbitration of the International Chamber of

Commerce by one or more arbitrators gppointed in accordance with the said
Rules'.
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If Audrdian Granites argument isright, use of this recommended clauseisinsufficient to avoid the,
surdy highly inconvenient, result that the parties are bound to both aMode Law arbitration and an
ICC arbitration. And the former would not be an arbitration under the aegis of an established
international organisation, as the latter is; it should be noted that the Modd Law has not been
widdy adopted. Only 19 countries had adopted it, to the month of February 1998, and those
countries did not include Germany: see A Shields, "The development of a uniform framework for
international arbitration” (1998) 16 The Arbitrator 217 at 224.

In my opinion the better view is that, by expresdy opting for one well-known form of
arbitration, the parties sufficiently showed an intention not to adopt or be bound by any quite
different sygem of arbitration, such asthe Modd Law. It followsthat, insofar as Audrdian Granites
relies upon (and succeeded below on) the argument that Article 8 of the Modd Law precluded the
grant of agtay of the action in favour of Hensd, after delivery of its defence, that view must be
rgected. In consequence, the provison of domestic law which governstheright to astay iss 7(2)
of the Act, quoted above.

As| have pointed out, it is common ground that the conditions of gpplication of s 7(2) are
satisfied. On the face of the provison, it gives the court to which gpplication is made for a say of
such an action as was begun by Audtralian Granites no discretion; it says that the court "shall, by
order . . . say the proceedings. . . ", dthough conditions may be imposed.

It is contended for Audrdian Granites that the section must be read down o as to
accommodate, at least to some extent, restrictions on the grant of a stay which are not expressed
init. Mr McKenna pointed out, cogently as it gppears to me, that Parliament could hardly have

intended that the Court's obligation to grant astay must be exercised in favour of an gpplicant even
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if the application is made a the end of a lengthy trid, no earlier suggestion of reliance on an
arbitration clause having been made. One cannot of course ignore the word "shdll” in s 7(2), which
has its origin in Article 11(3) of the Convention on the Recognition and Enforcement of Foreign
Arbitrd Awards (the "New Y ork Convention™), which is Schedule 1 to the Act:

"The court of a Contracting State, when seized of an action in a matter in respect

of which the parties have made an agreement within the meaning of this article,

shdll, a the request of one of the parties, refer the parties to arbitration, unlessiit

finds that the said agreement is null and void, inoperative or incgpable of being

performed’”.

But the answer which Mr McKenna puts forward in support of the contention that despite
the word "shdl" the court's obligation to Stay is not absolute is that Hensdl's right to gpply for a stay
is a private one which may be waived; | agree. It should be added that the wording of the latter

part of Article11(3) of the New Y ork Convention isreflected in s 7(5) of the Act:

"A court shdl not make an order under subsection (2) if the court finds that the
arbitration agreement is null and void, inoperdtive or incgpable of being performed”.

It gopearsto methat if, for example, Hensd had written to Audtrdian Granites after the action was
begun, saying that it did not wish to arbitrate but would litigate, that would make the arbitration
agreament "inoperative’ within the meaning of s 7(5).

This view of the matter recelves some support from authority to which Mr McKenna
referred us, in particular Hi-Fert Pty Ltd v Kiukiang Maritime Carriers Inc (1998) 159 ALR
142 at 153. It isnot necessary for present purposes to express aview on the question whether s
7 should be held to have only that effect which is tributed to it at that page and enough to note that
the Full Court of the Federad Court decided the Hi-Fert case on the basis that "'s 7 does not purport
to direct the manner and outcome of the exercise by the Federd Court of itsjurisdiction”.

Theremaning question in the case, then, iswhether Hensd has so acted asto waveitsright
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to an exercise of the Court's jurisdiction under s 7(2) of the Act initsfavour - or to put that more
generdly, has S0 acted as to lose that right. The arguments principaly advanced on behalf of
Audrdian Granites were that Hensd's right was lost because of its conduct at a hearing before Lee
Jand that it did so by ddlivering a defence.

It isdesirable to give some dates. The action | have mentioned was begun on 11 August
1997 and, noticein lieu of the writ having been served, a conditiona gppearance was entered by
Hensdl on 3 October 1997. That denied the court'sjurisdiction. On 2 February 1998, Audtrdian
Granites filed a summons seeking to strike out the conditional appearance and that came before the
court on 18 February 1998, on which date Hensdl caused asummonsto befiled asking that service
of the natice in lieu of the writ be set asde and that the writ of summons be struck out. Both
applications were heard by Lee J. His Honour decided them in favour of Augtrdian Granites,
driking out the condiitiond appearance and so Hensel entered an unconditiona one. Unfortunately,
as | understand the matter, no record of his Honour's reasons is available, but it can be seen from
the written submissions made on behdf of Hensd, which arein evidence, that Hensdl submitted that
it was not shown that the case was within the jurisdiction of the Supreme Court of Queendand and,
dternatively, that the action should be stayed on the ground that the Queendand Supreme Court
was a clearly inappropriate forum.

Nether submisson involved a waiver of the right to arbitrate, but it was submitted for
Audrdian Granites in this Court that what might conveniently be cdled the Anshun principle
applied, s0 as to preclude Hensdl from later seeking a stay.  In this connection reliance was
particularly placed upon an exchange between counsd when before Lee J. Counsd for Audrdian
Granites there made submissons in relation to the arbitration clause, there was then some

discusson between counsd, a the end of which counse for Audrdian Granitestold the judge, and
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his opponent agreed, that the latter did not propose to make any submissions in respect of the
arbitration clause. It ssems dear, then, that at leest @ that Sage Hensdl had not determined to refer
the matter to arbitration under cl 13.1 of the Generd Conditions.

Audrdian Granites reliance on the Anshun principle, enunciated in Port of Melbourne
Authority v Anshun Pty Ltd (1981) 147 CLR 589, is based on the view that an gpplication for
adtay basad on the arbitration clause could and should have been made when the maiter was before
LeeJ. In Anshun an injured workman recovered damages againgt both the Port of Mebourne
Authority and Anshun Pty Ltd for persond injuries. Each defendant in that action clamed
contribution from the other and in consequence of that judgment was given making each defendant
ultimately respongible for part of the damages. Then, in asecond action, the Authority sued Anshun
claming indemnity under a contract and the Supreme Court of Victoria permanently stayed that
action - rightly, the High Court held. The bases of this conclusion in the High Court were thet the
contractual indemnity was so0 relevant to the subject matter of the firs action that it was
unreasonable not to plead it as a defence there (602), and thet if the course Anshun had taken were
alowed, it could lead to conflicting judgments (603).

In commenting upon Anshun, Handley JA remarked in an article entitled " Anshun Today"
in (1997) 71 ALJ 934 at 938, that there the High Court rejected the test that:

", .. additiond daimsthat ‘could and therefore should' have been litigated in the first

auit will be barred, but held that claims that would result in inconsistent judgments

will be barred. Between these two extremes we have the test of reasonableness

based on the rlevancy of the omitted clamsto the subject matter of the first suit.

The test iswhether it ‘would be expected’ having regard to the nature and subject
matter of the firgt suit that the additional claim would have been raised in that suit”.

In the present case, no question of inconggtent judgments arises, but, if Anshun applies, it must be

on the bassthat Hensel behaved unreasonably in not gpplying for as 7(2) stay before Lee Jon 18
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February 1998; it should have launched a particular sort of counter-attack, according to Audtrdian
Granites argument. In Tanning Research Laboratories Inc v O'Brien (1990) 169 CLR 332,
Brennan and Dawson JJ. discussed the application of the Anshun principle to an "unadjudicated
cause of action which can be enforced only in fresh proceedings'. Ther Honours said that a plaintiff
having such a cause of action -

". .. cannot be precluded from taking fresh proceedings merely because he could

have and, if you will, should have counterdamed on that cause of action in aforum

chosen by the opposite party in proceedings in which the oppogte party sued him.

We do not read the mgority judgment in Port of Melbourne Authority v.

Anshun Pty Ltd as holding the contrary, except in a case where the relief damed

in the sacond proceeding isinconsstent with the judgment in thefirgt . . .". (346)
Further, | note that attempts to apply Anshun to bar claims not previoudy adjudicated upon have
hed little success. Terry v Permanent Trustee Australia Ltd (1995) 6 BPR 14,091 (dismissal
of action for specific performance followed by proceedings to recover depost), Macquarie Bank
Ltd v. National Mutual Life Association of Australia Ltd(1996) 40 NSWLR 543, (two actions
by abank againg solicitorsraisng different dlegations of negligence); Ling v Commonwealth of
Australia (1996) 139 ALR 159.

If the Anshun princpleisto goply againg Hensd, it must be on the badis that it was obliged
to opt for arbitration under cl 13.1 before any determination was made as to whether the Supreme
Court of Queendand had jurisdiction. Had Hensel succeeded on the jurisdictiond point, then there
were various possibilities open to it such as asuit for the price of itswork in Germany or resolution
of the dispute by some agreed method of arbitration other than under the ICC rules. 1t would
certainly have been convenient if Hensdl had made up its mind in favour of ICC arbitration before

the matters before Lee Jwere disposed of by his Honour; but | note that a period of only 16 days

elgpsed between the filing of Audrdian Granites summons and the hearing before Lee J and that
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Australian Granites took four months to decide to attack the conditiona appearance.

Tomy mind, asubgtantid hurdle in the path of Audtrdian Granites, in seeking to rely on the
Anshun principle as an answer to s 7(2) of the Act, isthat it is unclear whether and to what extent
the principle has application to interlocutory decisons. The orders made by Lee Jdid not of course
findly determine the rights of the parties Carr v Finance Corporation of Australia Ltd [No 1]
(1981) 147 CLR 246 at 248. In D A Christie Pty Ltd v Baker [1996] 2 VR 582, Hayne and
Charles JJA conddered the possibility of application of Anshun to a second application for an
extenson of time within which to bring an action for persond injuries, under s 23A of the Limitation
of Actions Act 1958 (Vic.) Hayne JA adopted the view that Anshun's case could not apply
because the decision on the first application was not fina (602), as did Charles JA (606). |
respectfully agree.

In summary, Hensdl's conduct before Lee Jand in particular its failure then to seek a stay
of the proceedings on the basis of the arbitration clause cannot in my view bring the principle of
Anshun into operation. Looking a the matter more broadly, it would be parochid, perhaps, to hold
that Hensd was unreasonable in failing to reach, in time to gpply for a say before Lee J, decisons
on such questions as the gpplication of the Modd Law (hot adopted in Germany) and, generaly,
the effect of the Audtrdian Act on itsrights, in such away as to determine on the course it chose
two months later, viz to have an ICC arbitration.

A second point taken on behdf of Audrdian Granitesistheat the ddlivery of adefenceinthe
action was an unequivoca waiver of the right to arbitrate. | do not, with al respect to the argument,
propose to ded with the point at length, for it is clear from correspondence that Hensel delivered
adefence only because it was imminently threatened with an application for judgment in default of

defence, that being a few days overdue. Hensd delivered a request for an ICC arbitration,
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incorporating an elaborate statement of claim, on 22 April 1998 and on 5 May 1998 sent that to
the other sde. The response, the following day, was an intimation that a summons for judgment in
default would be filed and two days later a defence was served accompanied by aletter which, as
had previous correspondence, denied that Hensdl intended to waive pursuit of the arbitration which
it had dready indituted. Ordinarily, an eection " . . must be unequivoca in the sense that it is
conggtent only with the exercise of one of the two sets of rights and inconsistent with the exercise
of the other": Sargent v ASL Developments Ltd (1974) 131 CLR 634 at 646, quoted in Immer
(No 145) Pty Ltd v The Uniting Church in Australia Property Trust (NSW) (1993) 182 CLR
26 at 38, 39. There was no unequivocal eection.

A further objection to reliance on the arbitration clause is Ssmply that, it is sad, the clause
was not rlied on before Fryberg Jin the way presently in question. Thisis apuzzling crcumstance.
As| have explained, the arbitration was indtituted in April and the initiating documents were sent
to Audrdian Granites solicitorson 5 May 1998. Those steps were followed by an application for
aday of the action, filed on 19 May 1998, to which Audtraian Granites solicitors responded by
anotice of motion asking for an injunction restiraining pursuit of the arbitration. In the reasons of
Fryberg J, his Honour quotes cl 13.1, of the arbitration clause, on the first page and subsequently
discusses the arbitration proceedingsin some detail. The judge dso set out the terms of s 7(2) of
the Act, but held in effect that it was overridden by the Modd Law. | accept thet, as Mr Sofronoff
told us on Hensdl's behdf in response to a question from the bench, the "particular point” was not
taken below. But it is not perfectly clear to me what was the point referred to; Fryberg Jwas
plainly seized of the fact that there was an arbitration clause and that Hensdl perssted in itsdesire

to have the disputes resolved under it.
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What, as | understand the meatter, was perhaps overlooked below was that s21 of the Act
gives effect to an agreement not to have disputes settled in accordance with the Modd Law; this
is, If correct, alittle surprisng. If the effect of s 21 was overlooked then the matter is purely one
of law and its not having been discussed below, by ether counsd, is no bar to reliance on the
provison on gpped; evidence could not have affected resolution of the question: National
Australia Bank Ltd v KDS Construction Services Pty Ltd (1987) 163 CLR 668 at 679-680,
Centronics Systems Pty Ltd v Nintendo Company Limited (1992) 39 FCR 147 at 189.

It should be added that there were other questions raised before us which it is unnecessary
to discuss, because of the conclusion reached to this point. Mr Sofronoff contended that Fryberg
Jdid not take into account discretionary considerations in deciding whether to enjoin pursuit of the
arbitration and he dso made submissons in favour of the concluson that even if the Modd Law
applies - | have held it does not - the apped should succeed; | have not dedlt with those points.

In ummary:

Q) The parties contracted out of the Model Law by agreeing that disputes were to be settled
otherwise than in accordance with that Law: ¢l 13.1 of the Genera Conditions, s 21 of the Act.
2 Under s 7(2) of the Act, Hensdl had a primafacie right to have the action stayed.
(3) Hensd is not precluded from taking advantage of thet right by:
@ not having sought a stay on the ground of the existence of the arbitration
clause, when it gpplied to Lee Jfor other relief;

(b) having, under threet of an immediate gpplication for judgment, ddivered a

defence in the action, which delivery was accompanied by dear Satements

that it wished to pursue the arbitration.
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4) Insofar as Hensdl's case has been argued on an additiond lega ground in this Court, namely
s21 of the Act, itisjust that it should be alowed to rely on that section.

For the reasons | have given the apped should in my opinion be alowed and the orders of
FrybergJsat asde. Inlieuit should be ordered that action no 7118 of 1997 be stayed until further
order, and that the gpplication to Fryberg Jfor injunctive relief be dismissed. Asto codts, | propose

that Hensdl haveitsfull costs below, and two-thirds of its cogsin this gppedl.
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